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ABSTRACT

The applicability of neutrality law is a contested area of modern international law. Because it
determines the options third states are facing in an international armed conflict, the Russo-
Ukraine war lends it new urgency. This ePaper analyzes these options from a conceptual and
practical perspective. It will, first, theoretically discuss the applicability of neutrality law,
rejecting the theories of compulsorily applicable, qualified, and obsolete neutrality based on
their conceptual flaws and inadequate incorporation of the emergence of a third option for third
states. It embraces optional neutrality based on the finding that it has always been optional.

The second part examines the changing customary neutrality law and the related legal
uncertainty for states. It finds that this uncertainty reproduces itself and is reflected in the
German and Austrian debates and their opinio juris. To encounter this legal uncertainty, the
third part details the options available for third states - neutrality, non-belligerency, co-
belligerency, and their illegal counterparts.
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Introduction

The relevance of the neutrality law has been questioned at least since the Kellogg-
Briand Pact and the United Nations Charter (UNC) outlawed the right of states to wage
war more comprehensively. Generations of scholars argued for and against the
potential desuetude or obsolescence of neutrality, its potential optionality' and its
potential qualification towards a victim of aggression.? In the absence of instructive
court decisions or state practice and opinio juris,’ the debate seemed, to use Wentker’s
word, "deadlocked" - and, considering the limited amount of International Armed
Conflicts (IAC), of little relevance.

When Western states started arming Ukraine, the victim of the 2022 Russian
aggression, the question of neutrality and its qualification or optionality reappeared
with a new urgency.

While some scholars analyzed the implications of a changed state practice on the
customary international law (CIL) of neutrality, in the absence of comprehensive
official explanations on its legality® others took this missing opinio juris as a starting
point to offer a variety of plausible justifications for the delivery of heavy and lethal
arms to a belligerent state by, supposedly, neutrals.¢ Other scholars warn of the
threatening obsolescence of neutrality law, diagnose legal uncertainty, and suggest a
new codification.’

While scholarly contributions are as rich as opinio juris is limited, this legal uncertainty®
has not been solved yet. There are several reasons for this, which will be partially
addressed in this paper. First, most theories on the continued application of neutrality
law after 1945 (Application Theories) seem convincing when not systematically
reviewed to determine how adequately they reflect essential changes in the
international order. This ePaper will therefore start with the historical foundation of
neutrality law and the main changes of the post-1945 legal system before testing the
different theories against this background and evaluating their general persuasiveness
(Part 1).

Second, too little attention is dedicated to the central implication of the shifted
international system on neutrality law - the emergence of at least an (illegal) third
option for third states. This ePaper will discuss this third status from the angle of all
Application Theories (Part 1) and illustrate its content for the most convincing theory
of optional neutrality (Part 2). For a better systematic understanding, focusing on legal
and illegal options in this context is crucial. This is innovative since, notwithstanding
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the high scholarly interest in the legality of (military) assistance to Ukraine, the
concrete options of states remain implicit in many papers, Even Matsuyama, who
analyzes "Third State Options", dedicates her analysis only to the content, the limits
and the implications of neutrality duties and options concerning United Nations
General Assembly (UNGA) and the United Nations Security Council (UNSC) resolutions.’
This goes along with an intensive critique of the often-defended qualified neutrality,
which is necessary to renew the openness for other approaches.

Third, many contributions focus either on the conceptual evolution of the law of
neutrality or on questions of state practice and opinio juris. Wentker, himself basing his
reasoning on a deductive analysis of the sources of international law "inductively
confirm[ed]"™ by state practice, helpfully differentiates between the first conceptual-
deductive approach and the second state practice-inductive approach.!! Following inter
alia Ronzitti, Schindler, Ferro and Verlinden'? this ePaper combines both by dedicating
Part 1 to conceptual® considerations and discussing the two borderline cases of
Germany and Austria as practical examples in Part 2.

Fourth, the missing opinio juris and legal uncertainty is often just accepted, as Ingber
criticizes, instead of being analyzed as a central problem that can be solved. Bartolini
and Pertile offer such an analysis;"® Zugliani and Bothe call for a new codification'® and
Ingber advocates for the complete obsolescence of neutrality law as a solution. "This
ePaper tries to analyze and illustrate this problem, building upon their work (Part 2)
while offering a concrete idea of how neutrality law should be re-codified (Part D). The
broader goal of this ePaper is to facilitate it states to overcome the current legal
uncertainty. This should be reached by answering the following question: Which
Options are available for Third States under the Law of Neutrality after the 2022 Russian
Aggression against Ukraine, and what does this mean in practice?

The applied methodology combines theoretical and practical argumentation. It is based
on legal and political-legal reasoning and an analysis of primary and secondary sources.
The ePaper is structured, as mentioned, in three parts. Part 1 offers a systematic
theoretical analysis that leads to the rejection of qualified neutrality and, based upon
Eveline Schmid's arguments, embraces optional neutrality.'® Afterwards, Part 2 will
discuss the changing CIL on neutrality and the related legal uncertainty for states,
using the examples of Germany and Austria. Based on these theoretical and CIL-based
analyzes, a categorization of third states’ options in an armed conflict will be proposed
in Part 3. Part E concludes the findings of this work. The renewed interest in neutrality
law and its practical relevance after the Russian aggression against Ukraine connects
Part 1 and 2 and explains the focus on the 215 century as a time in which extensive
third state support for a victim of aggression tests in practice how the comprehensive
outlawing of the use of force has changed traditional neutrality law.
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Part 1. Can Neutrality Be Optional? —
Non-Belligerency and Concurring
Ideas of Traditional, Qualified, and
Optional Neutrality
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I. Traditional Neutrality: Taking
Part in the "Duel" or Standing by?

This part® analyzes the content and sources of traditional neutrality (1) and discusses
its historical context and the idea behind it (2).

1. Sources and Content of Traditional Neutrality Law

The law of neutrality traces back to the European Middle Ages, and the first notable
codification between a limited number of then-existing "states" was reached in the late
18th century.? In 1907, 43 states and 40 states respectively signed the influential Hague
Conventions V and XIII.* Described as the "culmination" of the "historic
development"? of neutrality law, the two treaties regulate the "Rights and Duties of
Neutral Powers" in case of an international armed conflict on land (Hague V) and on
the sea (Hague XIII). It remains in force today, binding 34 (Hague V) and 30 (Hague XIII)
member states, which include not only Russia and Ukraine (since 2015), but also
Germany and Austria.?

The relationship between these two Hague Conventions and customary international
law is nuanced. Some authors describe the Hague Conventions as CIL,* but this
disregards Upcher’s observation that these Conventions do not fully reflect the
customary international law even of that time.?s He argues that they codify, for
instance, impartiality not as a duty but as something that "designates the way in which
other neutral duties are discharged."? The extent of the applicability of the two Hague
Conventions to around 160 non-member states today depends, to a significant degree,
on the exact content and development of customary law?” - especially regarding the
applicability to states which came into existence after the initial development of
customary neutrality law.?® While the further development and change of this law will
be discussed in Part 2, traditional neutrality law? - eventually changed by newer
developments - will be understood here as the combination of the two Hague
Conventions and the customary neutrality law at that time, which share at least their
key characteristics. Talmon notes that "[t]he core of today's customary international
law of neutrality was laid down in two of the 1907 Hague Conventions on the laws of
war."°
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Rongzitti describes the basic traditional duties of neutrals, under customary
international law and codified in the Hague Conventions, as the duties of abstention,
prevention, and impartiality.>* Under the first, neutral states need to abstain from
weapon deliveries, the second requires them to prevent the use of their territory by
belligerents, and the third demands an impartial treatment of the belligerents.’2 Based
on Bothe, Talmon summarizes these three duties epigrammatically: "the duties of
abstention, impartiality, and prevention [mean that] the neutral State must abstain
from participating in the armed conflict, it must not discriminate between the
belligerents, and it must prevent violations of its neutrality and its national territory
by the belligerents. In particular, the law of neutrality prohibits neutrals from
providing weapons, ammunition and other war material to the belligerents or
supporting them in any other way, for example by providing militarily intelligence."
In detail, this means that Articles 1 - 5 of Hague V- which is of greater relevance for
our purpose - protect the neutral’s "inviolable" territory.> Hence, no "troops or
convoys of either munitions of war or supplies" may be transported through neutral
territory;* no telecommunication stations may be established or used "for purely
military purposes"* and no "recruiting agencies" may work from neutral territory.”
Furthermore, Article 9 reflects, as Upcher puts it, the principle of impartiality.’® Hague
V does not require neutral States to "prevent the export or transport, [of inter alia]
arms [and] munitions of war"*® or "to forbid or restrict the use on behalf of the
belligerents of telegraph or telephone cables or of wireless telegraphy apparatus"+ as
long as it is "impartially applied [...] to both belligerents".* Moreover, Hague V foresees
the internment of belligerent troops crossing neutral territory.* At the same time, it
allows transporting and caring for wounded and sick in neutral territory, given that
they are prevented from returning to the hostilities.** Nationals of a neutral state can
lose their neutral status* by "hostile acts against a belligerent" and, inter alia,
"voluntarily [enlisting] in the ranks of the armed force of one of the parties."*
However, a neutral state is not responsible for individuals leaving its territory to
support a belligerent.* Importantly, Hague V only applies "between Contracting
Powers and only if all the belligerents are Parties to the Convention".*”

Upcher, similarly to Clapham, acknowledges that the inviolability of neutral territory
does not arise from the law of neutrality but from the state’s sovereignty.* As a report
during the drafting process on Hague Convention XIII puts it, "the right [to inviolability
of its territory is] inherent in the very existence of States".* Upcher stresses, however,
that "the neutral’s inviolability was initially quite limited, as States could simply
exchange a State’s neutrality for belligerency through a declaration of war."
50According to Upcher, a breach of the duty to prevent gave the aggrieved belligerent
under customary international law the right to end the violation of neutrality, even by
entering the territory of the neutral state.’' Talmon agrees by arguing that "[v]iolations
of these duties can be punished by a belligerent with countermeasures or armed
reprisals and, ultimately, with treatment of the assisting State as a warring party."*? In
practice, a third states’ territory was hence not sufficiently protected by its
sovereignty; the effective and "absolute"s? protection of its territory was the "reward"
for adhering to its neutrality obligations.>
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2. Historic Context and Idea of Traditional Neutrality

This clear set of neutrality regulations and the severe consequence of breached
neutrality stands in opposition to the regime governing the use of force. Many scholars
argue that states had an unlimited right to wage a war, ®which is, according to
Verdebout, a historic construction, a "narrative of indifference". 5She argues that
states felt already obliged to offer "articulated legal reasoning [...] justifying [their] use
of force" *’before the First World War and that most 19 and early 20t century scholars
considered that "the right to use force was limited by international law".>* Her analysis,
not aiming "to determine the precise content of the rules", *mentions the high
"formalisation and codification of the rules on the use of force"® in the 20t century.
Hence, her findings suggest that the prohibition of the use of force existed but was less
formalised and less codified before the First World War. Heintschel von Heinegg
describes, for example, the conditions of legal recourse to war after the Hague
Conferences (1899 - 1907), which would not profoundly limit a state’s right to resort to
war.®! This implies a relatively high risk for all third states to be considered a party to
the conflict, at least when not being neutral. This is because the recourse to war was
supposedly either not formally and clearly regulated or legal as soon as a very low
threshold was passed (e.g., breach of a neutrality obligation).

lllustration 1 - Third State’s Options under Traditional Neutrality

Third State |Party to the Conﬂictl

s A
r X 0

e ""'Neutrality\'
< " obligations
. disregarded

A
N v
.

Traditional
Neutrality Ci

Territory "inviolable" Territory violable

Third State's Options in an IAC around 1907

Source: Author, 2025.

In the assumed absence of a legal limit between a conflict party and an unneutral third
state, there was no space for an unneutral state that is not at risk of being considered a
party to the conflict. Consequently, not being neutral meant ipso facto risking being
considered a party to the conflict; it meant ipso facto becoming a potential® co-
belligerent.s* There were only two options. The idea underlying this pre-World War
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customary neutrality law and the Hague Conventions is, therefore, as Schmid puts it, a
"binary" differentiation between two statuses: co-belligerency and neutrality.*
Schindler describes this as "dualism neutrality - belligerency", meaning that "any non-
participating State should have the free choice to enter the war as a belligerent or to
remain neutral and to apply the law of neutrality."*> El-Zein, agreeing with this
"dichotomy", argues that "neutrality was the only option for states apart from entering
the conflict."s This dichotomy is visualized in Illustration 1.

Apart from a state’s security, neutrality was considered to have other advantages. The
idea of traditional neutrality law was protecting the third state’s territory and the
"[limitation]" of warfare and maintaining economic relations between the third state
and the belligerent.®” Furthermore, following conventional wisdom, neutrality
effectively prevented conflicts from escalating by limiting them to two parties.® This is
especially important for those conflicts Clapham describes as "a duel to resolve a
dispute or reclaim a debt."®

This positive effect of neutrality on conflict limitation is, however, questionable.
Clapham gives the example of German violations of the US neutrality rights as a reason
for the latter’s entry into the First World War.” According to him, this illustrates how
"insisting on neutral duties could be another way to expand rather than reduce the use
of force abroad." 'This can lead to an escalation of the conflict and to "more tension
rather than less violence" 72- exactly what neutrality was said to prevent.

3. Interim Result

Hence, traditional neutrality must be remembered as being only effective to a certain
extent in reaching its goal of conflict limitation. As an optional and protective status,
neutrality was the only alternative to risking becoming party to a conflict. Under
customary international law and the Hague Conventions V and XIII, traditional
neutrality is connected with a range of rights and obligations, including the duties of
abstention, prevention, and impartiality.
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I1. The Prohibition of the Use of
Force and the Decreasing
Importance of Neutrality

This part analyzes the changes of the international legal system (1) and its effects on
neutrality law (2).

1. Changes in the International Legal System

In the years following the Hague codification of neutrality law, the world faced severe
changes, including the almost comprehensive proscription of war, with significant
effects on the law of neutrality.” The Covenant of the League of Nations, which was in
force from 1920 to 1946 between up to 60 states,” foresees peaceful means for the
settlement of disputes between members (Articles 12, 13, 15) and joint action against
the "aggression" of non-members (Articles 10, 11) and of members in breach of their
obligations (Article 16).”> Moreover, it "[recognised] that the maintenance of peace
requires the reduction of national armaments to the lowest point consistent with
national safety",’s contributing to the slow condemnation of war, although with limited
success.”” In 1928, ten mainly Western states went further by agreeing on the legally
binding Kellogg-Briand Pact with which they "[condemned] recourse to war for the
solution of international controversies, and renounce it, as an instrument of national
policy in their relations with one another."”® Apart from this Pact, which remains in
force,” the Charter of the United Nations prohibits, in Article 2(4), "the threat or use of
force against the territorial integrity or political independence of any state".® Applying
also as CIL, this outlaws war for the entire international community.?'

Based on Verdebout’s already mentioned finding that even before the Covenant, war
was not an entirely lawful option for states, Schmid questions the importance of the
Covenant, the Pact of Paris, and the UNC regarding the outlawing of war and its
implications for neutrality law.82 While historic accuracy is essential, the degree to
which war is condemned is decisive here.® Schmid admits that the regulation of the use
of force was less "explicit"# before the First World War. Hence, the Covenant, the Pact
of Paris, and the UNC can nonetheless be regarded as meaningful shifts in the
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international legal order, even though they do not represent an absolute change from
the perfect legality of war before the First World War to its complete condemnation
afterwards.
Establishing the UNC system with the prohibition of the use of force has several
consequences for the international legal architecture and its logic, impacting the law of
neutrality. ®Ingber, for example, describes "the world’s ostensible outlawing of war" as
a "turning point" and as a "critical juncture in international law history that compelled
the shift in neutrality’s legal consequences".? The following five changes®” attempt to
capture the major shifts relevant to the neutrality law.

1. Jus ad Bellum (lllegality of Force Change)

The use of force and recourse to war are, in principle, prohibited. However, the jus

ad bellum provides a special regime regulating under which circumstances, namely

(collective) self-defense under Article 51 UNC and an UNSC authorization of force

under Chapter VII, the use of force is legal. This has three central implications.

2. State Sovereignty (Territorial Protection Change)

First, this prohibition of "the threat or use of force against the territorial integrity

or political independence of any state"$® guarantees, according to Upcher, Ingber,

Schindler, and El-Zein, the inviolability of third states’ territory independently

from neutrality law.® Hence, mere breaches of neutrality obligations, below the

entry into an armed conflict, are no longer a sufficient legal basis for an aggrieved

belligerent to use force against a third state.” Therefore, neutrality is no longer a

precondition for territorial integrity, which gives effect to Clapham’s observation of

the inviolability of a third state’s territory "as flowing from states’ sovereignty over

their own territory."*! Ingber, sharing this view, summarizes: "Under international

law today, that inviolability [of a third state’s territory] comes standard."*

3. New Threshold for Belligerency (Threshold Change)

Second, the prohibition of the use of force implies not only that the protection from

a third state’s territory is independent from the adherence to neutrality obligations

but also the co-belligerency in a conflict. While the jus ad bellum determines the

legality of this co-belligerency, its existence is defined, following Schmitt, Ingber,

Herdegen, Gill and Tibori-Szabd, by passing a certain threshold under International

Humanitarian Law (IHL).” Krajewski underlines accordingly: "The question of when

a state is a party to a conflict within the meaning of international humanitarian law

should also not be answered by recourse to the law of neutrality."*

4. Equality of Belligerents (Belligerent Inequality Change)

Third, as Schmid points out, almost "any inter-State conflict is the result of a

violation of the Charter."* This implies that, despite varying clarity, IACs have, in

general, an aggressor and a victim. For many scholars, this challenges the principle

of equality of belligerents underlying the law of neutrality.®® If one belligerent uses

unjustified force under the jus ad bellum, they argue, third states might be or feel

required to treat it differently from the belligerent in self-defense.

5. Mandatory UNSC Measures (UNSC Measures Change)

Under Chapter VII, the UNSC can take forceful measures against a state it has

determined to be an aggressor. Considering the duty to assist in Article 2(5) UNC

and the prevalence of the UNC over other legal obligations according to Article 103

UNG, this is sometimes considered a limitation of neutrality obligations (see B.III).
Having decoupled breaches of neutrality law from the inviolability of a third state’s
territory (Territorial Protection Change) and from potential co-belligerency (Threshold
Change), the post-UNC order creates a third status between breached neutrality
obligations and the IHL threshold of conflict participation. Even if sometimes rejected,
7this status exists at least as an illegal option for third states,” just because the breach
of neutrality obligations does not ipso facto lead to co-belligerency®. Kolb and Meret

reverse the argument and reduce it to absurdity: "[1]f there existed only two statuses,
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to abandon its neutrality a State would have to use force or be seen by other States has
having resorted to the use of force."1®

Based on the Belligerent Inequality Change, Schindler agrees that "[t]he dualism
neutrality-belligerency has thereby been abolished."** According to him and El-Zein,
and unlike around 1907, the post-UNC order knows at least three states'®? (see
Mlustration 2) whose legality and role are disputed, as the following part will show.
Komarnicki describes this status as "‘half-way house’ between belligerency and
neutrality."** By thinking not only in legal options available for states, but also
considering illegal alternatives,'** we ask more freely how this "half-way house" could
look like. This enables us to conclude how it, most convincingly, does look. Based on
Schmuki’s understanding and illustration of the "‘neutrality-belligerency continuum",
on which the "impartiality threshold" and the "non-participation threshold" divide the
three options of third state’s options, this can be depicted as in Illustration 2.1

lllustration 2 — Third State’s Options after 1945

[ Third State | Party to the Conflict | [ Third State Party to the Conflict

A A A A
8 i Al r T

v

Neutrality Neutrality

Threshold

obligations obligations under THL passed
disregarded _ disregarded P
Traditional Traditional 2
Neutrality Neutrality
Territory violable
Territory "inviolable" Territory violable Territory "inviolable" (as legitimate target
under [HL)

| Third State's Options in an IAC around 1907 Third State's Options in an IAC since 1945

Source: Author, 2025 (the basic idea of this and the other illustrations stems from
Schmuki (n 105) 31).

The Third Geneva Convention and the Additional Protocol I, "which were drafted after
the UN Charter" as Heller and Trabucco stress, can, following Talmon, be read as
confirming the existence of such a third status by differentiating between "neutral and
other States not Parties to the conflict"1¢ and "neutral or non-belligerent Powers".1”
Showing the relevance of neutrality law,'% the International Court of Justice (ICJ) offers
little guidance on incorporating these changes and the new status into the traditional
law of neutrality.'®® In Nuclear Weapons, it held vaguely "that the principle of neutrality,
whatever its content, [...] is applicable (subject to the relevant provisions of the United
Nations Charter)".1° In 0il Platforms, the IC] mentions attacks against neutral vessels.!!
Vice-President Ammoun’s separate opinion on the Namibia Advisory Opinion reflects an
understanding of neutrality as compulsory and applicable!'? - which is, however, not
shared by the majority, which does not even mention neutrality in their reasoning.'

2. Neutrality Law in a Changed International System

Without an authoritative finding, we can consider different ways the third status and
the shifts in the legal architecture regulating war and peace could have affected the law
of neutrality. First, the establishment of the UNC legal order could have, in general
terms, "changed"* or, more specifically, (partially) "superseded"'’s the Hague
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Conventions and respective custom. Following Wentker, systemic integration under CIL
codified in Article 31(3)(c) VCLT ¢ allows methodologically to "take into account" the
UNC as "relevant [rule] of international law applicable in the relations between the
parties" when interpreting the Hague Conventions and respective custom.!”

Second, a change in practice and opinio juris could have led to subsequent practice in
the sense of Article 31(3)(b) or to modified CIL, which can also affect the Hague
Conventions."® As we will see in Part 2, current state practice and opinio juris are not a
solid basis for such a claim,'? which is why we focus, as Wentker does, first on "how [...]
structural considerations inform neutrality duties under treaty law as well as under
customary international law."12°

Turning to the potential results of this modification or systemic integration, different
schools defend various theories on how neutrality law applies today, which we will call
Application Theories. This categorization is based on Zugliani’s and Bartolini’s
systematization of possible approaches (regarding customary neutrality law).'*! First,
the law of neutrality could apply just as codified in the Hague Conventions and
respective custom from the early 20t century, or with minor modifications. Second,
coming to the extreme view on the opposite side, the neutrality law could be
overridden entirely. Third, as a middle position, the law of neutrality could apply as in
1907, except for cases of a "flagrant"'?? aggression.'?* Fourth, neutrality could be among
several legal options for third states, rendering it a non-compulsory status with specific
legal implications. If depicted graphically, the different potential states of neutrality
law look, sorted by the importance of neutrality, as shown in Illustration 3.

The extent to which neutrality applies is an essential question of current relevance
because it decides inter alia about the legality of weapon deliveries. Clancy argues that
states can see the primary rule of neutrality as inapplicable or say its breach is justified.
124 Consequently, support for a belligerent is legal when neutrality as a primary rule is
not applicable (qualified, optional, and obsolete neutrality) or if its breach can be
justified (arguably compulsorily applicable neutrality).
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lllustration 3 — The Importance of Neutrality under CIL and Treaty Law

Role of
Traditional
Law of
Neutrality
under
Customary
International
and Treaty
Law in the

215t century

Decreasing Importance

%

Source: Author, 2025.

3. Interim Result

The comprehensive prohibition of the use of force implies several changes for the law
of neutrality, which can result in different degrees of applicability of neutrality law.
The following parts will assess how adequately the four Application Theories
incorporate these five changes of our legal system and the emerged third status in their
conception of neutrality in the 215 century.
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I11. Compulsorily Applicable
Neutrality

This part'? discusses the theory of compulsorily applicable neutrality, which can mean
an unlimited (1) or limited (2) application of neutrality.

1. Unlimited Application

Considering the abovementioned changes - especially the UNSC Measures Change - this
view is hardly defendable in its absoluteness. Most scholars argue, like Ronzitti, that a
UNSC resolution under Chapter VII, which determines the aggressor, takes
recommendatory or mandatory measures, or authorizes force, needs to - at least -
allow member states to deviate from their neutrality duties.'?

The extent and the likelihood of such measures are evaluated differently in
scholarship. Wentker argues that such measures do not imply a duty to deviate from
neutrality obligations as the UNSC "rarely" acts under Articles 39, 41 and 42 UNC and
even "if it chooses to act it will usually merely authorise action or at most impose less
specific duties that do not require deviations from neutrality law."?” Ronzitti agrees
with him for the case of recommendatory measures, but also points to Article 2(5) UNC,
which requires the member states to "give the United Nations every assistance in any
action it takes in accordance with the present Charter".12

Concerning the content of mandatory UNSC measures, for Schmid, military measures
cannot be included as the UNSC, under Article 42 UNC, usually only "authorizes military
force, but it does not oblige States to use force".'* What might be true as a matter of
practice’®® and what is, admittedly, somewhat unlikely, could nevertheless be subject to
future UNSC resolutions, which can, according to Ingber, "call upon" states to carry out
appropriate measures, including force.’** Moreover, below the threshold of military
measures, UNSC resolutions can nevertheless require states to deviate from their
traditional neutrality duties, for example, in the case of partial sanctions.'*? For such
potential cases of conflict between the Charter and neutrality law, Article 103 UNC
ensures, as Wentker and Ronzitti argue, the prevalence of the Charter.!s*

For these reasons, it can be concluded that UNSC resolutions can allow states to deviate
from their neutrality obligations and, under certain circumstances, even require them
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to do so, as Schindler,** Ingber,”*> and Gioia'* made clear. Therefore, the law of
neutrality has been modified for those cases.

2. Limited Application and Its Extent

In the absence of mandatory UNSC measures, the existence and extent of the law of
neutrality are discussed more diversely. One of the most conservative positions was
defended by the early Heintschel von Heinegg. He argues that "the law of neutrality
remains substantively unmodified, [but] only the rules strictly necessary to achieve its
object and purpose become automatically applicable during international armed
conflict."” Such rules include inter alia the neutral’s obligations not to deliver
weapons or allow belligerents the use of their territory." This approach rejects the
existence of a third status and the possibility of qualifying neutrality as "[a] neutral
State has no choice but to comply with these essentialia neutralitatis if it does not wish to
become involved in an ongoing international armed conflict.""** Accordingly, there
remains a binary differentiation between those states participating in the conflict and
neutral third states.

The non-compliance of states with these "essentialia neutralitatis” of their neutrality
duties is, meanwhile, according to him, explainable by the lack of enforcing power of
the aggrieved belligerent.* States breaching their neutral obligations "were simply
lucky that their violations of the law went unpunished".'*!

Also, Heller and Trabucco consider the traditional neutrality duties under the Hague
Conventions in wide parts as compulsory and applicable as CIL.*? In case of a Chapter
VII UNSC resolution determining the aggressor, Heller and Trabucco consider
neutrality as being qualified due to Article 2(5) UNC (see B.IV);'** in the absence of such
a resolution, neutrality is fully applicable. Although they agree that this could change
due to the Ukraine war,'* currently, the lack of opinio juris would not allow for an
extension of qualified neutrality.'*s

When perceiving the law of neutrality as fully applicable, third states’ support of a
belligerent can nevertheless be legal. For example,'¢ Clancy considers the invocation of
self-defense or collective countermeasures as circumstances precluding the
wrongfulness of breached neutrality obligations.'*” Given a belligerent’s breach of
obligations erga omnes and jus cogens norms, he argues that third states are entitled to
collective countermeasures.'*® He concedes, however, that obligations erga omnes are
"notoriously unclear"* and that the concept of collective countermeasures "remains
in a state of development",'*° which forms, arguably, not a sufficient basis to claim its
legality.”s! Regarding (collective) self-defense, he argues that weapon deliveries would
not qualify as use of force and were therefore not covered under this circumstance.'s?
As we will discuss in Part 3.1, this is not convincing as, following Buchan, forceless
measures can also be covered by self-defense. Considering neutrality obligations as
compulsorily applicable, (collective) self-defense could therefore qualify as an adequate
justification for their breach. For the following two systematic reasons, neutrality
obligations are, however, not compulsorily applicable.

First, applicable neutrality offers an unsatisfactory answer to the changes of the
international order. Article 2(4) prohibits the use of force against a non-neutral third
state’s territory while co-belligerency to a conflict requires the passing of a certain
threshold under THL (Illegality of Force, Territorial Protection and Threshold Changes),
leading to a new option for third states. According to defenders of compulsorily
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applicable neutrality, this third option is just an illegal status for states that breach
their neutrality obligations (see Illustration 4). The shift of the international order
means that third states can breach their neutrality obligations without risking
becoming a party to the conflict, disregarding that this takes away the rationale of
neutrality as an alternative to potential co-belligerency. When another regime decides
on potential co-belligerency and protects a state’s territory, why is a differentiation
between neutral states and those violating their obligations needed? What is, to say it
with El-Zein’s words, the "added legal value"? **When not leading to better protection
of the third state and its territory, adherence to strict neutrality obligations seems
disproportional - or, as Ingber puts it, the absence "of the legal benefits of neutrality
[...] render adherence to its rules unappealing."** Schindler summarizes "that the truly
neutral States have to fulfil specific duties without having corresponding rights. [...]
This may seem to be a one-sided burden laid upon neutral States."5

lllustration 4 — Third State’s Options after Compulsorily Applicable Neutrality

I Third State I Party to the Conflict | I Third State I Party to the Conflict
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Territory violable
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under [HL)

Third State's Options in an IAC since 1945

Third State's Options in an IAC around 1907 (Compulsorily Applicable Neutrality)

Source: Author, 2025.

According to Heller and Trabucco, the only legal consequences of breached neutrality
obligations are countermeasures of an aggrieved belligerent (e.g., violation of trade
agreements), which may not include force since the adoption of the UNC.'*¢ Ingber
rejects this point because of missing state practice and the argument that
countermeasures against support for a victim of aggression "would be in tension with
the Charter framework", while those supporting an aggressor are regulated under state
responsibility law.’s” Third state’s sanctions against Russia illustrate that those states
supporting a belligerent might be less interested in (economic) relations with the
counterpart, making them less vulnerable to (economic) countermeasures.

Second, compulsorily applicable neutrality (unless circumstances precluding
wrongfulness are accepted) sticks to a non-discriminating treatment of both
belligerents, disregarding the Illegality of Force and Belligerent Inequality Changes: The
UNC explicitly asks for the condemnation of aggression and, with the jus ad bellum,
establishes a clear differentiation between the aggressor and the belligerent in self-
defense.'*®

Unlike the early Heintschel von Heinegg suggests, supporting the victim cannot be
illegal in a system condemning aggression. This would not reflect, as Wentker puts it,
"the central place of the victim’s right to individual self-defence within the structure of
international peace and security law."'* As a reaction to the 2022 Russian aggression,
Heintschel von Heinegg himself agrees, as he changed his position based on rather
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practical and moral arguments and defended the view of qualified neutrality (see B.IV).
160

3. Interim Result

Consequently, compulsorily applicable neutrality, even when accepting a modification
for cases of mandatory UNSC measures, does not do justice to the Belligerent Inequality
Change and the changed legal consequences of breached neutrality (Illegality of Force,
Territorial Protection, and Threshold Changes).
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IV. Qualified Neutrality

This part discusses the second Application Theory, qualified neutrality, by rejecting its
moral basis (1) and examining its four central legal problems (2-5).

1. What Qualified Neutrality Means

Based on the Illegality of Force and Belligerent Inequality Changes, defenders of qualified
neutrality take over the debate, arguing for a much more profound shift in the law of
neutrality.

Scholars like Wentker point out that, from the logic of the UNC, an exception, a "carve
out", from neutrality obligations renders support for belligerent states, which are the
victims of aggression, legal.!s! For him, this exception flows from the aggressed state’s
right to self-defense and does not require "an authoritative or collective identification
of the aggressor", although UN resolutions can "lend crucial political legitimacy".*¢?
What Wentker sees as a "carve out" is for other scholars like Ronzitti "non-
belligerency" and Schmitt, the 2022 Heintschel von Heinegg and, implicitly, Talmon so-
called "qualified neutrality": When one state is the aggressor and the other the victim,
third states cannot be required to treat them equally, they need to be allowed to
"qualify" their response.'¢> What forms an abandonment of one of the fundamental
principles of traditional neutrality law - the "principle of equal treatment" which flows
from the principle of impartiality's- follows a deeper understanding of morally "right"
and "wrong".

The idea of qualified neutrality, traditionally pushed forward by the US, is sometimes
tied to the old idea of "just" and "unjust" wars dating back to the 17th and 18t
centuries.'® It is often associated with the famous Havana speech of General Robert H.
Jackson, US Attorney General during the Second World War. Talmon, arguing that
outlawing of the use of force implies that the cause of a war can no longer be ignored, 6
quotes Jackson’s Havana argument that - after the adoption of the Kellogg-Briand Pact
and the Covenant (and today the UNC) - a differentiation between just (self-defense)
and unjust (aggression) wars is required.'s” Dating back to the time before the entry of
the US into the Second World War, this speech seems to be used to add moral
legitimacy to the idea of qualified neutrality. Who would question that the US should
have been allowed to support enemies of Adolf Hitler, the initiator of the Second World
War and the Holocaust?
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Also apart from this reference, the moral foundation of qualified neutrality is an
essential argument for its defenders: For Talmon, "a value-based international legal
order [...] virtually demands assistance to the victim of aggression" *while treating
aggressor and aggressed state equally "would be tantamount to a declaration of legal
and moral bankruptcy."'® He summarizes that, in case of "obvious" aggressions, there
is no duty to "stand idly by and watch the aggression from the sidelines."”° The 2022
Heintschel von Heinegg adds that "[i]f the notion of a ‘rule-based international order’ is
to be of any significance, States continuing to rely on and believe in international law
can no longer stand by and allow an aggressor government to pursue its apparently
illegal aims".17*

While one is tempted to follow these prima facie legitimate moral considerations, in
2018, Heintschel von Heinegg himself rejected "extralegal justification attempts" such
as legitimate or just causes of a conflict, "not because of their inherent danger of
misuse but to safeguard the modern jus ad bellum.'”? With the Kosovo and Iraq
interventions in mind, he argues that the use of force should be justified under
"positive international law" and not by "metaphysical argumentation patterns." ”*As
shown below (see Part 1.V), the support for Ukraine can easily be justified in legal
terms without requiring reference to its moral legitimacy or the ethical-religious ideas
of "just war."174

lllustration 5 — Third State’s Options after Qualified Neutrality
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Source: Author, 2025.

Turning to the legal foundation of qualified neutrality, its incorporation of the third
status is an interesting phenomenon: Kolb and Meret argue that qualified neutrality
completely rejects the existence of a third status, which is its main problem.”> While
much speaks for this view, this ePaper submits that it depends on the circumstances
and the form of qualified neutrality,"”* whether traditional neutrality is either fully
applicable or fully or partly replaced by qualified neutrality (see Illustration 5).1””
Qualified neutrality incorporates, hence, the Belligerent Inequality Change; but, just like
compulsorily applicable neutrality, it does not react to the central changes regarding
the inviolability of a third state’s territory and the emergence of a new threshold for
co-belligerency (Territorial Protection and Threshold Changes).

Apart from these incorporation difficulties, four central problems of qualified
neutrality shall be discussed in the following - namely, the tension between qualified
neutrality and the wording (1) and idea of traditional neutrality law (2), the problem of
the unambiguous determination of the aggressor (3), and the danger of its
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politicization (4). The following part will detail these four problems because of the high
representation of qualified neutrality in scholarship. While qualified neutrality is
disproportionally often defended, these aspects gain too little attention,"”® which makes
it necessary to dedicate more space to it here. The structure and content are inspired
by Schmid’s threefold critique against qualified neutrality,'” but they add to her
arguments and combine different points from her in a new way.

2. The Linguistic Problem

First, linguistic clarity is lost when neutrality becomes qualified. This is because
qualified neutrality assumes an inadequate interpretation of the traditional law of
neutrality, contradicting its ordinary meaning. Article 31(1) VCLT demands
interpreting a treaty "in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and
purpose."

Dictionaries define "neutral" as "not engaged on either side"'® or as "not supporting
either side of an argument, fight, war, etc."'¥! Arguing for qualified neutrality in the
sense of actively and partially supporting one belligerent conflicts therefore not only
with the very idea of neutral, impartial behavior (see B.I) but also with the clear
ordinary meaning of the term "neutral".

Following the customary rules of treaty interpretation as codified in the Article 31 (1)
VCLT,'® Wentker admits that "[n]either the ‘ordinary meaning to be given to the terms’
of these treaties nor their ‘object and purpose’ [...] provides a useful basis for the carve-
out [which allows neutral states to support a victim of aggression]."'®> He explains that
this can be derived from the UNC’s right to self-defense via systemic integration under
Article 31(3)(c) VCLT. **This disregards the ILC’s description of interpretation under
Article 31 VCLT as "a single combined operation"!® - systemic integration cannot
completely ignore a term’s clear ordinary meaning mentioned prominently in
paragraph 1 of the Article. Interpreting the Hague Conventions by systemic integration
as allowing for qualified neutrality or a "carve-out" is hence methodologically
inelegant as it accepts a fundamental shift in the ordinary meaning of the term
"neutral".

"Qualified neutrality" is an oxymoron or, as Seidl-Hohenveldern puts it, a "self-
contradiction",'#¢ which cannot result from carefully interpreting the Hague
Conventions. To say it with Komarnicki’s words: "I reject the term of ‘qualified
neutrality,” considering it to be misleading and inappropriate. [...] Neutrality consists in
abstention and impartiality, and it is impossible to find a definition of ‘qualified
neutrality,” which is just the opposite of traditional neutrality."'®” This loss of the
linguistic differentiation between neutrality and qualified neutrality adds to a broader,
conceptual problem.

3. The "Conceptual” Problem

Second, "conceptual clarity" 1®is lost when neutrality becomes qualified. Schmid
observes that qualified neutrality renders neutrality to "a fiction, or an empty shell"
since almost "any inter-State conflict is the result of a violation of the Charter", which
makes "qualified neutrality or qualifications or circumstances precluding wrongfulness
[...] available whenever neutrality applies."'® Hence, qualified neutrality leads to a de
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facto repression of strict neutrality while allowing states to classify - or "disguise" -
support of a belligerent as a neutral service.'*® According to her, this takes away
"conceptual clarity",” blurring the divide between neutral and non-neutral acts. Kolb
and Meret agree with her when arguing that "[a] State cannot eat the cake and have it,
claiming to be neutral while not honoring the obligations inherent in the status as this
"would empty the status of neutrality of its substance."'*? Schindler also calls for a more
precise differentiation between rules for neutrals and third states because
understanding "the two sets of rules [...] as parts of a single and indivisible law of
neutrality has given rise to much confusion."*

Similarly to the "ordinary meaning" of "neutrality", also the object and purpose of the
Hague Convention and customary neutrality law do not allow, under Article 31(1) VCLT,
a reading favoring qualified neutrality. Schmid sees the concept of neutrality, "aim[ing]
to limit the geographic spread of armed conflicts and serv[ing] de-escalation," as
jeopardized by allowing support for belligerent under the "disguise" of qualified
neutrality.” For her, qualified neutrality "leads to an erosion of the neutrality of those
States that commit to it" as it "subordinates the core idea of neutrality - military
abstention - to considerations about the ‘flagrancy’ or ‘clarity’ of a breach of the
Charter".s

Moreover, according to Schmid, the qualification of neutrality is not "honest" and
forms "a potentially hazardous doctrine for humanitarian purposes" as it endangers
the status of traditionally neutral and even more permanently neutral states.'* This is
because "qualified neutrality allows States to ‘disguise’ their military support under a
myth of neutrality and thereby leads to an erosion of the neutrality of those States that
commit to it.""” When "arms-delivering States [are] simultaneously claiming
neutrality", the role of traditionally neutral states becomes conceptually unclear.!?
Schmid argues that qualified neutrality takes away third states’ option to use a status of
strict (permanent) neutrality to "maximize the potential benefits of neutrality" and to,
inter alia, mediate between the parties and facilitate humanitarian assistance.'*
Instead of offering states different options in reacting to a certain conflict, qualified
neutrality partly replaces and partly mixes with traditional neutrality, creating a
confusing picture of neutrality. Ultimately, this endangers legal security in the
sensitive area of war and peace and removes the option of strict neutrality.

4. The Problem of Determining the Aggressor

Third, legal clarity is lost when neutrality becomes qualified. Talmon observed that an
aggressor is often not "clear-cut", as, for instance, both sides of a conflict claim to act
in self-defense.? Moreover, he found that "clear determinations of the aggressor [...]
remained the exception in the practice of the Security Council"?*. This is problematic
as qualified neutrality presupposes knowledge of who the aggressor is. According to
Talmon, Jackson had already classified this as the "Achilles heel"*? of a qualified
understanding of neutrality: "The difficulty with this proposition lies in the lack of
means for determination of the fact of aggression."?? Talmon and Herdegen see the
possibility of the UNSC veto powers to prevent the passing of resolutions determining
themselves as aggressor accordingly as a systematic flaw of the UN legal order. 2This
aligns with Jessup, who identified this as "the gap in the Charter".?>

In our current international system, the determination of an aggressor is less a
question of objective knowledge than of authority. Ideally, a competent court such as
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the ICJ determines the aggressor in a legally binding, authoritative decision.
Unfortunately, this might be prevented by a lack of jurisdiction or take longer than
third states are willing to postpone their decisions on supporting a belligerent. This
illustrates that international courts are not the forum foreseen for immediate reactions
to arising armed conlflicts. Talmon points, therefore, to the "primary responsibility" of
the UNSC for such questions - but recognizes at the same time states’ freedom to
determine an aggressor by themselves and act accordingly if the UNSC is blocked.?¢
While he sees these states "act[ing] at their own risk", potentially committing
internationally wrongful acts, he seems to consider a non-binding UNGA resolution as
an adequate alternative to an UNSC resolution, especially regarding "flagrant" or clear
aggressions as in the Russia-Ukraine case.?”” This aligns with Jackson who argued that
"In flagrant cases of aggression where the facts speak so unambiguously that world
opinion takes what may be the equivalent of judicial notice, we may not stymie
international law and allow these great treaties to become dead letters."® Schmid
considers determinations by the UNSC or the UNGA as "less adventurous" than an
independent determination by states.?* This is not because a resolution renders support
for a belligerent legal, but, following Wentker, Gill, and Tibori-Szabd, because such a
resolution supports states in their assessment of what is legal.?°

Before providing a helpful overview on the different possible UN actions, Ronzitti
suggested, leaving out by whom, that "a posteriori" identification of the aggressor would
suffice.?! This is problematic because legality is likely a decisive factor in a state’s
decision to support a belligerent, not just in the "a posteriori" evaluation of this
decision. Consequently, rational and responsible decisions based on knowledge
regarding the legal consequences are often impossible for third states. As explained,
the level of this legal uncertainty can meanwhile differ, depending on the authority
having determined the aggressor (see Illustration 6).
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lllustration 6 — Legal Uncertainty in Dependence of the Organ Assessing the
Aggressor
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This legal uncertainty is problematic, especially in the context of sensitive questions on
(military) support for belligerents.?’? When assuming countermeasures as a reaction to
illegal unneutral service (such as defenders of compulsorily applicable neutrality do), it
is dangerous to violate neutrality law while being uncertain whether it applies. It
makes a non-neutral status dangerous and, as Talmon surmises, a third state’s support
even for victims of aggression less likely.?* Qualified neutrality’s approach of coupling
the applicability of neutrality law to the - oftentimes uncertain or "a posteriori" -
determination of the aggressor is therefore problematic.

5. The Problem of Politicalization

Fourth, apart from missing legal certainty and clarity, determining legal questions in
mainly political forums creates a fourth significant problem: politicized decisions on
legal questions.

Talmon sees in the determination of an aggressor by states "concomitant dangers and
potential for abuse"?'* and Komarnicki illustrated the ideological divide between UNGA
members regarding the determination of the aggressor already for the Korean War.?
Schmid observed that the determination of an aggressor can be biased and politically
influenced: She warns that "whether the violation is considered ‘flagrant’ or not often
lies in the eye of the beholder - being influenced by the political preferences of
powerful actors - and not necessarily (or at least not exclusively) in convincing legal
distinctions." #¢She also criticizes that "not all uses of force face equal condemnation,
and not all resolutions are interpreted in the same way by different States." #’For her
this means, that qualified neutrality is often a morally justified "disguise" for political
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interests and power politics.?’® Schmid sees a risk for "double standards" and
invocation of neutrality "a discretion"?" as there is no objective and reliable mechanism
to determine the aggressor and the direction of the qualification.

A closer look at the UNSC and UNGA illustrates this criticism and the negative
consequences of letting political organs decide about legal questions. The UNSC is a
political organ comprising 15 powerful/temporarily elected government
representatives with legal competencies. This is reflected in Russia’s veto against a
UNSC resolution condemning its aggression,?? - to use Heintschel von Heinegg’s words,
"[t]he aggressor State itself prevented the enforcement mechanism under Chapter VII
UN Charter to function".?”* The UNSC achieved merely a procedural resolution calling
for a UNGA emergency session, which culminated in the passing of a resolution against
the aggressor Russia with a clear majority of 141 of 193 states.?”? Talmon argues that,
despite not having "legally binding force", this resolution forms an "expression of
world opinion." ?*Putting this the other way around, while the resolution is, using
Wentker’s words, an important political symbol "lend[ing] crucial political
legitimacy"?* to third state’s support of the so-defined victim, it is a soft law document
which has not and should not have legal effect. Whether a state conducted an act of
aggression should not be a political decision; whether third states can legally support a
belligerent should not be a democratic decision. For the same reason, courts are organs
composed of independent legal experts, not democratic institutions.

The danger underlying this politicization of legal questions is best reflected in the
resolutions passed by the UNGA three years later regarding the same issue. Instead of
141 states as in 2022, only 93 criticize Russia’s "full-scale invasion of Ukraine" in 2025.
225 This raises the interesting question whether Russia’s invasion of Ukraine, three
years later, is to a lesser degree an aggression, or if the political wish to position oneself
against Russia has just diminished.

The shifting voting behavior of the USA deserves special attention in this context.?
Having voted for the pro-Ukrainian UNGA resolution in 2022, it abstained in 2025 in
adopting the Ukrainian and its own in a pro-Ukrainian way amended UNGA resolution.
227 Moreover, it voted for the failed UNSC resolution determining Russia as an aggressor
in 202222 while it brought in a resolution avoiding the determination of an aggressor
and asking both sides for "a swift end to the conflict" and "a lasting peace" in 2025.2°
This resolution, which passed with the support of Russia and China and the abstention
of the five European countries within the UNSC, is described as a pro-Russian
resolution.?® Thus, the policy (and president) shift in a single powerful country
significantly impacts the outcome of UNSC meetings and the determination or non-
determination of an aggressor. The UNSC moved from a blocked, but in its majority,
Russian-critical stance to a neutral®! view, asking both parties to stop the war, while
the UNGA’s majority ratio started to shift.

Looking into the future, there is no guarantee that, in a worst-case scenario, the UNSC
(or UNGA) will not be blocked or tied, but it will determine the victim of aggression as
the aggressor. Notwithstanding that it is likely that France and the United Kingdom,
having abstained this time, would veto such a resolution in the near future, Russia,
China, and even the USA might embrace it. US President Trump already implied an
aggression by Ukraine in another context: He reacted to Zelenskyy’s complaint about
not being allowed to participate in the Russian-US "peace negotiation" by stating,
"Well, you’ve been there for three years ... You should have never started it. You could
have made a deal".??
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For this reason, it is not advisable to tie the legality of third states’ support to
belligerents, which, in extreme cases, determines the survival of militarily inferior
(victim) states, to resolutions of highly political organs. Notwithstanding that the
determination of an aggressor and the legality of third states’ support will also often
depend on UNSC (or UNGA) resolutions, it would therefore be advantageous to simplify
the surrounding debates by decoupling these questions at least from the law of
neutrality and create what Schmid calls "conceptual clarity".

6. Interim Result

Hence, different from the thesis of compulsorily applicable neutrality, qualified
neutrality incorporates the effects of the jus ad bellum and the non-equality of
belligerents (Illegality of Force and Belligerent Inequality Changes) while facing similar
problems regarding the Territorial Protection, and Threshold Changes. Unfortunately, it
faces several conceptual problems as it overloads neutrality law by rendering it a
political question and making it linguistically contradictory, conceptually complex, and
legally uncertain.

Moreover, it rests on the problematic assumption that, as Schmid describes it,
"neutrality is compulsory for all States - i.e., that States are at least, prima facie,
required to remain neutral".?** What if this is not true and qualified and compulsorily
applicable neutrality loses its argumentative preconditions?
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V. Optionality Neutrality

This part traces optional neutrality back to traditional neutrality (1) and discusses its
implications for the illegality of supporting an aggressor (2).

1. Why Neutrality was always Optional

Clapham,?* Gioia,?* Schindler,?¢ Schmid, ?’Komarnicki,?* and Kolb and Meret?*
consider neutrality to have become optional. This ePaper, unlike Schmid, submits that
optional neutrality is not only a convincing approach because it eliminates the
conceptual difficulties of qualified neutrality and does justice to the five changes of the
international legal system; it also submits that, historically, neutrality was never an
obligation but always a choice. It has not become optional but always has been. Only the
available options changed.

Ingber, sharing this view, argues that neutrality was always a "policy choice for
states"?* and a "how-to guide for states seeking to avoid being drawn into the wars of
others."?*! Put in a nutshell, "neutrality was an important legal shield for those who
chose it."*? This follows from a simple logic: In a legal order not comprehensively
outlawing recourse to force, states were relatively free to wage a war. Being a potential
party to a war was the default option, and choosing neutrality meant opting out. In a
system with no conclusive prohibition of war and aggression, neutrality was an
alternative option, a protective status.?** According to El-Zein, neutrality was often the
only effective way to protect one’s territory and prevent becoming a party to the
conflict.* To repeat Upcher, not a defender of optional neutrality himself, "the
neutral’s inviolability [stemming from its sovereignty] was initially quite limited, as
States could simply exchange a State’s neutrality for belligerency through a declaration
of war."*¢ When it is legal to join a war, it cannot be required to be neutral.?” Third
states cannot be hindered from taking sides in a conflict - when they accept to risk
having force used against them. As Ingber puts it, "[i]n that prior world, war was a
lawful tool of policy. And the decision to choose sides among the warring parties and
join that war—or instead remain neutral—was also legally available."*** Oppenheim
argued similarly that becoming neutral in an IAC "is not a matter for International Law
but for international politics [...] unless a previous treaty stipulates it expressively, no
duty exists for a State, according to International Law, to remain neutral when war
breaks out. Every sovereign State [...] is the master of its own resolutions".2#
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Historically, neutrality was therefore one of two legal options and hence not a
compulsory status. This is also reflected in the Hague Conventions, which do not
foresee an obligation to be neutral;?* they only focus on the obligations third states
must adhere to when they have decided to be neutral. The preamble of the Hague
Convention V merely expresses the wish of "laying down more clearly the rights and
duties of neutral Powers" and "defining the meaning of the term ‘neutral’. Its articles
regulate which conditions states need to fulfill to be considered neutral,?' and what
obligations belligerents have towards neutral states.?”? While this entails obligations for
neutral states and implies legal consequences for unneutral states (e.g., violability of
territory, Article 1 Hague Convention V), it does not entail a general obligation to be
neutral. Notwithstanding that Hague Convention XIII underlines in its preamble "that
it is, for neutral Powers, an admitted duty to apply these rules impartially to several
belligerents", the Hague Conventions do not require states to be such a Neutral Power.
Consequently, states could choose with relative freedom between being a party to the
conflict or maintaining a neutral, impartial attitude towards the conflict.

Based on a comparable analysis of the Hague Convention’s wording, Ingber finds that
"[t]he treaty law thus follows the proposition that, as a matter of law, a state is free to
opt in or out of neutrality."?* Consequently, formulations such as "obligation" under or
"violation" of neutrality law by scholars (as the present one) or in other treaties form
"imprecise language" but do not withstand neutrality’s optional character.?

The comprehensive outlawing of force decoupled neutrality obligations and potential
co-belligerency by introducing another threshold for the latter, creating a third status
between breached neutrality obligations and the THL threshold of conflict participation
(Illegality of Force, Territorial Protection, and Threshold Changes). Even if not accepting the
optional character of traditional neutrality, neutrality is, according to Ingber optional
today: The changed legal consequences of a neutral status due to the protection of a
third state’s territory under general international law is why "there is no space today
for any position other than that neutrality is entirely a choice for the state."? For
Schindler, it is Article 51 UNC that has ended the "dualism neutrality-belligerency"
because "the right of collective self-defence [allows] third States [to] assist the victim of
an armed attack by any conceivable means."?* Consequently, "[b]enevolent neutrality
or non-belligerency have become legally admitted attitudes" and "[n]eutrality has
become purely optional."?” Following them, the emergence of a third status with
shifted legal consequences led ipso facto to the optionality of neutrality. Also for Kolb
and Meret, non-belligerency is the direct consequence of the changed legal system: It
"is an intermediate status, predicated upon the split-up of the exclusive dichotomy
between neutrality and belligerency."?® Consequently, states can opt, as around 1907,
to adhere to traditional neutrality, be a party to the conflict, or a so-called non-
belligerent (see illustration 7).2%°
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lllustration 7 — Third State’s Options after the Optional Neutrality

[ Third State | Party to the Conflict | [ Third State [ Party to the Conflict

A A A A
8 A i r T

v

Neutrality Neutrality hold N
obligations obligations under lllL;assed
disregarded _ disregarded i
Traditional Traditional
Neutrality Neutrality Non-Belisseues
Territory violable
Territory "inviolable" Territory violable Territory "inviolable" (as legitimate target
under [HL)
| Third State's Options in an IAC around 1907 Third State's Options in an IAC since 1945

Source: Author, 2025.

According to Schmid, non-belligerency describes states which are "neither neutral nor
parties to the armed conflict."?¢° Unlike Ronzitti, who agrees on this definition but
equates non-belligerency with qualified neutrality,? this paper follows Schmid’s
understanding of non-belligerency as an "option" for third states directly resulting
from "neutrality having become optional," which does not build upon the
determination of an aggressor.2

Having a third legal option always available for third states is an elegant answer to the
emerged third status. It convincingly simplifies the legal order regulating third states’
behavior, while, as Schmid puts it, "preserves the concept of neutrality."?

2. Why supporting an aggressor is illegal when
neutrality is optional

Two central concerns raised against optional neutrality, which Schmid felt obliged to
engage with,?* are whether this approach prevents peace and whether the optionality
of neutrality implies the legality of supporting an aggressor.

Regarding the first question, it is essential to remember that the idea of neutrality was
not only the preservation of peace but also of economic relations, and that Clapham
found that neutrality is sometimes rather a conflict-escalator instead of a de-
escalator?® (see Part 1.1). Additionally, the UNC follows the idea of positive peace - not
supporting the victim of aggression might lead to a timely end of hostilities but not to a
just and sustainable peace, emphasizing that aggression - leading to more conflicts in
the long term - is unacceptable.?¢

Second, following Schmid, optional neutrality does not contribute to an escalation of a
conflict to a greater extent than qualified neutrality, also because supporting the
aggressor remains illegal >’ If a state supports another state’s illegal actions, this forms
an international wrongful act, triggering the non-belligerent’s legal responsibility (see
Part 3.111). Following Schmid, "We do not need qualified neutrality to allow for an
unfavourable treatment of the aggressor State."?6

Also Schmitt, a defender of qualified neutrality, does not dispute the latter: He sees
Belarus, a state which allows Russia to use its territory for its operations against
Ukraine, not only in violation of its neutrality obligations but also as committing
internationally wrongful acts (which is for him relevant as legal basis for
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countermeasures).”® Ingber elucidates that the law of state responsibility criminalizes
internationally wrongful acts, such as support for an aggressor, sufficiently.?”°
According to Schmid, Schmitt, and Ingber, such support is hence already illegal under a
different legal regime.?”* Gill and Tibori-Szabé also make clear that supporting a victim
of aggression is legal, while supporting its aggressor gives rise to a third state’s
international responsibility.?”? Classifying it as a violation of neutrality law, as Schmitt
does, cannot add anything.?”
So far, we disregarded, for simplification purposes, that, according to the Illegality of
Force and UNSC Measures Changes, traditional neutrality (when a UNSC resolution
withstands this status)?* and co-belligerency (when not justified under the jus ad
bellum) can violate international law. This leads us to six options available for third
states:

* Legal and illegal traditional neutrality,

+ legal and illegal non-belligerency and

+ legal and illegal co-belligerency.
Although Part 3 will further elaborate on these options, it should be underlined here
again that an illegal non-belligerent acts in violation of general international law, but
not in breach of the law of neutrality. As the latter is not compulsorily binding, a non-
obedience with it is not a violation of binding international law but a legal act leading
to the loss of the protective status of neutrality.
According to Clapham, the protective status of neutrality applies most clearly when
neutrality is officially declared. 27°As Kolb and Hyde explain, it can end with the breach
of neutrality obligations, rendering the neutral state a non-belligerent.?’s In principle,
permanent neutrality is also optional because it, as Ingber puts it, "is often a longer-
standing version of other policy choices of neutrality".?”’ Its start and end are, however,
often subject to the conditions of the lex specialis of multilateral agreements, binding
unilateral self-commitments and national law.?’®

3. Interim Result

Optional neutrality convincingly transfers the optional character of traditional
neutrality to a time in which the use of force is comprehensively outlawed. Following
optional neutrality, third states can now choose between six instead of two options,
which gives justice to the Illegality of Force, Territorial Protection, the Threshold, and the
UNSC Measures Changes.

Unlike qualified neutrality, optional neutrality is not conceptually and linguistically
confusing and overly complex (see Part 1.IV.2 to Part 1.IV.5.) since it incorporates the
Belligerent Inequality Change more naturally: By letting general international law decide
upon the legality of non-belligerency, it outsources the differentiation between
aggressor and victim state. This enables the simultaneous applicability of the UN
system, which requires this differentiation, and neutrality law, which prohibits it.
Although not solving the problematic determination of the aggressor and the arising
legal uncertainty, optional neutrality can diminish it by detangling this question from
the applicability of neutrality. This reduces the legal and practical complexity for all
involved parties and renders optional neutrality into a convincing Application Theory.
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VI. Obsolete Neutrality

The last theory claims that neutrality is not applicable anymore. This part discusses
this claim (1) and provides counterarguments (2).

1. Why neutrality could be obsolete

Having accepted the optional character of neutrality and the emergence of non-
belligerency, the question arises whether the Hague Conventions and the respective CIL
are left with any relevance. Being in a similar position after having defended his
version of qualified neutrality, Wentker argues that "[g]iven the different scope and
requirements of [general international and neutrality] rules [...] neutrality can [...] be
envisioned as a deeper layer of soil that has, for the most part, been covered by other
layers over time, but which does occasionally come to the surface."?”

Since, according to the argumentation under B.V, modern international law does not
cover the old soil of neutrality law but adds the option of non-belligerency for third
states, Wentker’s conclusion is not convincing. Applying, as Schmid does, Kohen’s
definition of obsolescence as "a situation where major changes in the international
legal system or in the law governing the parties to the treaty concerned take place"?®
and render the treaty’s application "legally impossible",?! neutrality law is also not
obsolete. Apart from cases of UNSC resolutions demanding force (see Part 1.I11), she is
moreover correct when arguing that neutrality law has neither been overridden by the
UNC nor has entered a status of desuetude—the UNC allows neutrality in principle, and
no international rule prevents neutrality from applying or has explicitly ended it.?
However, this does not answer the central question of its practical relevance: Which
advantages do neutral states have compared to non-belligerents? Is there any legal
difference between these statuses?

Applying a broader definition of obsolescence than Schmid, Ingber diagnosed "the
complete legal obsolescence of neutrality in a world where states are already
inviolable."?* According to what we called Territorial Protection Change, the "reward" of
traditional neutrality was the protection of a third state’s territory, which "comes
standard" now. 2#*According to Ingber, this leads to the obsolescence of neutrality law
"not because it has ceased to exist, but because neutrality is an option that has ceased
to have any legal significance."? For her, "there is no legal reason today for a state to
choose neutrality or follow its strictures."?
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For El-Zein, neutrality law can no longer contribute to the legal regulation of the
relation between third states and belligerents and is therefore obsolete.?s” As Ingber, he
points to sufficient regulations under general international law prohibiting assistance
to an aggressor, allowing for trade, and protecting the territory of all third states.?s
Due to the Territorial Protection and Threshold Changes, neutrality law has no "added legal
value"?® anymore: Instead of depending on a third state’s adherence to neutrality
obligations, its participation in the conflict determines now whether a state’s territory
may be attacked.? Ingber adds that since war is no longer a "lawful tool of policy", not
adhering to neutrality does not ipso facto imply that force may be used against a third
state.”! Regarding a third state's treatment by the conflict parties, Ingber and El-Zein
are therefore correct when perceiving neutrality law as obsolete and proposing only
two options for third states (see Illustration 8).2%2

However, the obsolescence of neutrality depends on the former’s definition, which
means that the positions of Ingber and El-Zein (obsolete neutrality) and of Schmid and
this paper (optional neutrality) are close together. Taking Schmid’s understanding,
neutrality is not obsolete, and third states are, except in the case of mandatory UNSC
resolutions, still free to adopt a neutral stance by adhering to traditional neutrality law
(which then imposes certain behaviour on them). Deciding against such a stance,
entails, however, no legal sanctions.

lllustration 8 — Third State’s Options after Obsolete Neutrality

I Third State l Party to the Conflict I l Third State l Party to the Conflict

e A e L
r 0 g Rl r A

Neutrality
obligations
disregarded

Threshold
under THL passed

Traditional

Neutrality Non-Belligerency
Territory violable
Territory "inviolable" Territory violable Territory "inviolable" (as legitimate target
under [HL)
Third State's Options in an IAC around 1907 Third State's Options in an IAC since 1945 (Obsolete Neutrality)

Source: Author, 2025.

2. What neutrality means in the 215t century

Gill and Tibori-Szabé stress that, in the absence of a withstanding UNSC resolution,
third states can be neutral, which lends neutrality continued relevance.? El-Zein sees
the UNC as permitting neutrality and states as referring to it.”* Ingber admits that
"taking sides in a conflict [...Jmay have policy repercussions"?* and observes that
neutrality "remains on the books in treaties, judicial opinions, and military manuals".2%
Based on a similar observation, Wentker concludes that "States themselves have not
been willing to let go of neutrality entirely" .2’ Different from Ingber, it is submitted
that this is not "dangerous" but due to three legitimate reasons: political importance,
legal certainty, and humanitarian advantages.*®

First, Bartolini and Pertile conclude that states understand neutrality "more as a
political choice rather than a legal obligation."?* What is an unsatisfactory observation
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for lawyers encloses enormous potential. For example, Greminger and Rickli see
neutrality as an attractive "strategic option" **for small states trying "to prioritise
autonomy in foreign and security policy".** According to them, "[s]mall states can also
use their reputation and perceived neutrality within international organisations to be
norms entrepreneurs [sic]".>2 In ensuring these geopolitical advantages, Greminger
and Rickli see especially permanently neutral states as widely "free to determine the
content of [their] neutrality policy", 3®*which aims, as in the case of Switzerland, at "the
effectiveness and credibility of neutrality."** Clapham confirms this by quoting
Switzerland’s view that its "policy of neutrality is not governed by law" but aims at
guaranteeing "the clarity and credibility of its permanent neutrality."** The debate in
Austria (see Part 2.111) also illustrates the political importance of neutrality.

Second, according to Schmid, neutrality comes with "potential advantages for
humanitarian objectives".3 She argues that neutral states can act "as predictable and
credible interlocutors who can facilitate negotiations for humanitarian access [or]
initiatives to strengthen compliance with IHL".>” Seger adds that neutrality can serve
"as an instrument for peace", inter alia by "promot[ing] initiatives which reduce
international tensions and prevent conflicts."?

Third, neutrality can be an attractive option for third states to circumvent legal
uncertainty, as Grotius already requested: "But in a dubious Cause to behave
themselves alike to both Parties".*® Neutrality can hence be an adequate reaction to
the legal uncertainty arising from the lack of an authoritative determination of the
aggressor as discussed in Part 1.IV; moreover, it can be a helpful choice in the case of a
second form of legal uncertainty. As will be discussed in Part 2 and 3, the exact
delimitation between neutrality, non-belligerency and co-belligerency is not always
clearly defined; Zugliani, Bartolini, and Pertile even speak of a general "uncertainty
regarding the law of neutrality"3'° and "the uncertain legal character of the most
promising arguments to legitimize assistance".>"! Given this background, choosing a
neutral stance is the safest option, neither risking legal implications nor the anger of a
(legally) aggrieved belligerent.*

This is not uncontroversial. For Ingber, who acknowledges the advantages of neutrality
as a policy choice,*? this "legal confusion" ***and "continued ambiguity over [the
neutral] status" **should not be a reason to adopt a neutral stance but to "kill off
neutrality law for good",*¢ at least as a legal concept. She argues that its continued
existence "has not been merely messy—it has been dangerous"*” because states would
misunderstand and misuse neutrality law as a basis for obligations whose breach would
justify the use of force.*® This would "legitimatize force that exceeds what modern jus
ad bellum [...] permits"*? and cause "misplaced panic about violating neutrality'32°
leading to "underaiding [of] victims of aggression'3?' Moreover, it would contribute to
"the muddying of the legal landscape regulating war"*?* and take away the power of
international law as "shared language".>*

While she is correct about these dangers, the problem is not neutrality but the
confusion about it. Her idea*** of changing and eliminating the widespread references
to neutrality law to "give it a proper burial at sea"*? is an overly optimistic goal. Even if
states are willing to follow this approach, it will take so much time that it is, at best, a
long-term solution. In addition, safeguarding neutrality as a political concept while
fully "killing it" as a legal idea will be difficult in practice.’?s The pragmatic and equally
effective alternative is, therefore, to make clear what neutrality (as an optional stance
without legal consequences), non-belligerency, and co-belligerency mean today.
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Clarifying the delimitations, characteristics, and legal consequences of these categories
can be achieved by, as Zugliani*?” and Bothe®?® suggest, re-codifying neutrality law and
the options for third states in case of an IAC. Thereby, legal uncertainty and "legal
confusion" can be overcome in a way that "preserves the concept of neutrality",’® as
Schmid puts it, while preventing, as Ingber titles, the "Abuse of Neutrality".>*® As a first
step on that way, the following parts will explain this legal uncertainty for states from
the perspective of CIL (Part 2) and suggest a categorization of third states’ options
under the premise of neutrality as an optional concept (Part 3).

3. Interim Result

To reduce the current legal uncertainty, the options of third states should be re-
codified, clarifying that neutrality is not obsolete because of its political importance
and its humanitarian benefits. Despite its limited legal relevance, neutrality is still an
important concept and an attractive option for third states. While the law of neutrality
is toothless, neutrality is still practiced—states can and do voluntarily choose it, but
when they do not, nothing happens.
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VII. Interim Conclusion

Neutrality law was significantly influenced by five changes of the international legal
order, leading, inter alia, to a third option for third states. Optional neutrality
incorporates these changes and best translates the optional character of traditional
neutrality to the 21st century. From a theoretical point of view, optional neutrality is,
therefore, the most convincing Application Theory, making several options available
for third states.
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Part 2. How to React to a "Flagrant”
Aggression in Practice? — The
Problem of Missing Opinio Juris
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Introduction to part 2, How to React
to a "Flagrant" Aggression in Practice?

This part discusses the implications of third states’ reactions to Russia's 2022
aggression against Ukraine for the customary law of neutrality. It thereby reopens the
debate on the form in which neutrality applies in the 21 century from the perspective
of CIL. By asking the same question from a different perspective, it ties in the
arguments from the theoretical examination above while adding new insights. Instead
of using CIL arguments to confirm theoretical considerations or vice versa, this analysis
tries to depict the in parts complementary and in parts opposing development of CIL
and treaty law.

For this purpose, it will first examine scholars’ analyses of states’ reactions to the
Russo-Ukraine war, finding that states face a form of legal uncertainty that is
reproducing itself (I). This will be exemplified by an analysis of state practice and opinio
juris of Germany (II) and Austria (III). These German-speaking countries were chosen
because of their historical, cultural, and geopolitical similarity and their divergent
support for Ukraine, which is much discussed in both countries. As will be shown, these
domestic debates illustrate well the transitions between non-belligerency/co-
belligerency and neutrality/non-belligerency, rendering Germany and Austria
borderline cases.
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I. Between Doctrinal Debate and
Missing Opinio Juris: Too little State
Practice and Opinio Juris as Basis for
a CIL Modification

As explained in Part 1, a modification of traditional customary law of neutrality as
codified in the Hague Conventions could not only be a consequence of the adoption of
the UNC but also a result of a changed state practice which "should have been both
extensive and virtually uniform [...] and should moreover have occurred in such a way
as to show a general recognition that a rule of law or legal obligation is involved."*! In
part II, we followed, similar to Wentker, a theoretical approach. For him, such an
approach focuses on what "deductively flows from the structure of international law of
peace and security" and thereby avoids "deadlocked [...] debates as to whether State
practice accepted as law suffices to establish such a rule inductively".332

This part will take a closer look at state practice and opinio juris. This is not only
rewarding because it plays a vital role in most academic contributions to the law of
neutrality in the 21°¢ century, but also because even the most convincing legal
interpretations of scholars need to be shared by states or authoritatively confirmed by
a competent court to be influential in practice. Wentker admits that "it is worth
illustrating that recent practice seems to resonate with" his conceptual findings.*** The
closer look at state practice should, however, not only be confirmatory since this
disregards some of the significant problems of state practice and opinio juris. These are,
namely, the limited availability of opinio juris and the uncertainty regarding states’
interpretation of neutrality law in the 21 century, which prevent the reaching of legal
clarity on the rights and obligations of states in practice and are probably the cause for
what Wentker describes as "deadlocked debate".** Consequently, it is, as the following
examples show, difficult for scholars to solidly base their arguments on the actual
conduct of states.

Bartolini and Pertile provide a comprehensive analysis of third states’ reactions to the
Russian invasion of Ukraine and the legal justifications offered by those states
delivering weapons and economically assisting Ukraine. They conclude that "[1]egal
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arguments based on neutrality were scarcely used" by all relevant groups of states -
neutral ones, those "essentially ignoring the law of neutrality" to support Ukraine, and
also by the belligerents themselves.?*> The states "openly provid[ing] military and
economic assistance to the attacked party" limited themselves mainly to "superficial
legal reasonings centered on the violation of the jus ad bellum." 3¢

The 2022 Heintschel von Heinegg observes that "since the 1990s State practice has been
far from uniform."*” Upcher finds meanwhile that concerning the exact scope and
content of legal weapon delivery and economic assistance, "there is a lack of practice
[...], and the matter must be regarded as uncertain."** Van Steenberghe classifies the
"discourse used by Western states to justify their military assistance to Ukraine" as
"mere law-like" and not "falling under any specific legal justification".>** Clancy agrees
by finding that "[i]n the absence of explicit explanations from States engaged in the
supply of arms and war material to Ukraine, it has fallen to legal scholars and
commentators to explain how such measures may conform with the law of
neutrality."3*

Also, Bartolini’s analysis of third states’ reactions to the Russian invasion of Ukraine
reveals uncertainty. He argues that "positions are far from conclusive" and that the
"open military support" to Ukraine forms a "factual shift [which] has not been
accompanied by clear and extensive legal reasoning."** For him, this "self-restraint [...]
in properly engaging with the law of neutrality and legal arguments could have
different reasoning", **?which leaves it to future developments whether the open
support to Ukraine will translate into a new legal rule.>”® For Schmid, "[s]tate practice is
inconsistent"** and "inconclusive and opinio juris scarce and ambiguous."** Similarly,

> "reluctance [...] to

even after the Russian aggression, Zugliani observed third states
characterize their [supporting] actions in legal terms." **For him, "[s]tate practice [...]
is susceptible to different readings" in wide parts.>*” While there seems to exist a
consensus in doctrine on the lack of opinio juris and the missing clarity in state practice,
it gets differently interpreted or "read".

In the title of one of his contributions, Bartolini asks, therefore, the central question
"Continuity, Discontinuity, or Irrelevance?"** regarding (how he later titles a
concluding section) "The (Uncertain) Current State of the Art on the Law of Neutrality".
39 This gives rise to a situation similar to the one discussed in Part 1. Different states of
the customary neutrality law are possible (see Illustration 9) and will be evaluated in
the following (Parts 2.1.1 to 2.1.3).

The Shifting Concepts of Neutrality and Non-Belligerency in the 21st Century
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1. No Application or "Irrelevance”

The thesis of the complete irrelevance of neutrality law is easily defeated. Bartolini and
Pertile point to the "continuous references to this body of law in international and
domestic practice".**° For Ronzitti, the practice of permanently neutral states - taking
part in restrictive measures but avoiding transporting war material - shows that
"classical neutrality survives".*! In analogy to the reasoning in Part 1.V and 1.V, this is
at least convincing to the extent that neutrality as a political option must have
survived.???

2. Full Compulsory Application or "Continuity”

The thesis of a continued application of the traditional customary law of neutrality has
more supporters. In light of the finding that traditional neutrality was optional (see
1.V), this has to be understood as compulsorily applicable neutrality, implying the
existence of only an illegal status of non-belligerency (see 1.11I). The 2007 Heintschel
von Heinegg, Upcher, Clancy, Heller, and Trabucco have concluded from their analysis
of state practice and opinio juris that the traditional law of neutrality is still applicable:
Following Heller and Trabucco, delivering weapons is hence a violation of binding
international law.>>® They explain that in "the absence of Security Council action [...] it
is difficult to view qualified neutrality as lex lata [...], given the absence of supportive
state practice."*** Moreover, they point to missing opinio juris when arguing "that, to
date, no state has explicitly argued that qualified neutrality applies to Ukraine or to a
Ukraine-like situation."3
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Inter alia, based on the same observation, Clancy comes to "[t]he inescapable
conclusion [...] that qualified neutrality is not a part of contemporary international
law."*¢ This conflicts, however, with statements by Norway and several members of the
UNSC implying that Ukraine’s right to self-defense gives third states a right to support
it with weapon deliveries.*” Upcher argues that "[w]hile it may be the case that States
depart in a number of instances from full compliance with the duties of neutrality, this
is not sufficient evidence that the status of neutrality is inapplicable prima facie to a
particular armed conflict" because "a [s]tate may simply choose to act contrary to a
duty that flows from that status."**

For the 2007 Heintschel von Heinegg some examples of states supporting a belligerent
are meanwhile not only an insufficient basis for a modification of CIL but even a proof
for the continued relevance of the traditional rules: He found that states did not rely on
collective self-defense but tried "in many cases to conceal their assistance [which]
indicates, if not proves, that they did not base their conduct on relevant opinio juris."**
Together with the continued references to neutrality in military manuals, this means
for him that the traditional law of neutrality applies at least in its "essentialia".>*® He
concludes therefore that "[s]tate practice indirectly proves the continuing validity of
the law of neutrality"*** and that "allegations of derogation of the law of neutrality are,
to say the least, premature".>¢2

This reasoning is unconvincing as there are several political and strategic reasons for
not openly supporting a belligerent and not publicly declaring the inapplicability of
neutrality law or justifying its breach (see below). Moreover, Bartolini and Pertile
found, as mentioned, that third states supported Ukraine "openly",*® making
Heintschel von Heinegg’s argumentation outworn. In 2022, he changed, furthermore,
his opinion and defended qualified neutrality even without a UNSC resolution if the
aggressor himself prevents the latter.*s* Regarding the state practice in the Russo-
Ukraine war, Kolb and Meret argue in addition that compulsorily applicable neutrality
"would lead to an impressive number of violations of neutrality not accompanied by
any significant protest by States", which "is highly improbable".365

Apart from this shift, the position of compulsorily applicable neutrality raises major
conceptual problems (see Part 1) which cannot be rebutted with references to vague
opinio juris. First, it is questionable what the practical legal consequences of a breach of
existing and applying neutrality law are under CIL if the territory is "inviolable" under
Article 2(1) UNC (Territorial Protection Change). Second, for many observers, it is also
under CIL an unsatisfactory or even morally unacceptable result to be legally
prohibited from supporting a victim of aggression without becoming a full party to the
conflict, especially as this contradicts the practice of a significant number of (Western)
states (Belligerent Inequality Change).

Moreover, the extent of CIL is difficult to assess without sufficient state practice and
opinio juris. Assuming the content of the Hague Conventions as being applicable in toto
to all states as CIL seems unfounded in the absence of such evidence, especially when
considering the changed circumstances of the international system and the fact that
the majority of states have not existed at the time of the pre-UNC CIL’s crystallization
and the Hague Convention’s codification. Schmid notes, for example, that "[i]t is
challenging to evaluate the legal situation [inter alia] because [...] the law of neutrality
emerged prior to decolonialization".?%¢ Compulsorily applicable neutrality under CIL
("continuity") is thus an unconvincing position in theory and practice.
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3. "Discontinuity” and Legal Uncertainty

Given this dilemma of too little state practice and opinio juris for a change and too much
to draw an unambiguous conclusion against it, scholars also turn in different directions
with the "discontinuity" approach. As explained above, some try to avoid reliance on
state practice, such as Wentker with his "deductive approach" or Clancy, who presents
justifications for states "in prima facie breach of their neutral obligation."3’

Others accept that there is not yet enough state practice for a new customary rule on
neutrality but focus on first indications for it as well as on the current uncertainty, the
reasons behind it, and the potential for the future. Bartolini speaks, for example, of
"the emergence of discontinuity"**® and of "diminishing relevance of the law of
neutrality".?® Clancy also acknowledges that the current non-existence of qualified
neutrality "does not [...] preclude the emergence of such a rule in the future" .3
Zugliani stresses with more vigour in his conclusion that "[u]ntil this rule is settled [...]
the uncertainty regarding the law of neutrality in the Charter era will persist."3”!
Bartolini agrees by diagnosing "the uncertain legal character of the most promising
arguments to legitimize assistance, namely the ‘qualified’ exception and the invocation
of individual countermeasures".*” He also assesses that "[s]tates providing military
support to Ukraine have failed to properly advocate for discontinuity in this legal
regime in order to crystallize the ‘qualified’ exception."*”* However, in another article,
he sees together with Pertile "[support] by some important elements of the current
practice" for neutrality as "an option for third states" in cases of a clear aggression.>”*
Notwithstanding their finding that "the [s]tates that have openly supported one side in
the conflict are a relatively limited group",*” a slow modification of neutrality law is
supported by Bartolini’s and Pertile’s observation of other third states’ and even the
belligerents’ little protest.3”

Furthermore, missing opinio juris or "silence"*”” does not necessarily support the
continued relevance of the traditional law of neutrality as Heintschel von Heinegg
suggested, but could speak for emerging "discontinuity" as well. Wentker assumes that
the missing justifications of weapon-delivering states, including the lack of notification
to the UNSC to trigger collective self-defense under Article 51 UNC as potential
justification, could be due to the symbolic meaning and connected escalation potential
of the latter; alternatively, it could mean that these states just "did not believe that
their conduct infringed neutrality in any way so as to require a defence."*’ For
Bartolini and Pertile more convincing explanations lay in the "uncertain legal
character"? of such justifications which "may have prevented [s]tates from
convincingly adopting them" *and in their "political-legal interest to avoid arguments
which could be used in the future by other States to provide military support to
belligerents even in front of less manifest violations of the jus ad bellum."**' They warn
however, that this "did not favor any clear analysis and reduced the contribution of the
present practice in shaping international law."**? This implies that there is legal
uncertainty which reproduces itself: Because of the legal uncertainty regarding the
applicability of the law of neutrality, states do not explain their practice, which
reinforces the state of uncertainty again (see Illustration 10). As scholarly work could
not sufficiently support states overcoming this legal uncertainty so far, Zuglini is right
when wishing for a new codification effort.>
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lllustration 10 — Reproduction of Legal Uncertainty
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Consequently, there are convincing reasons to assume that opinio juris and state
practice can be read as supporting the view of an emerging "discontinuity". An
additional question is, however, whether this change goes, as implied by most of the
cited authors, towards a qualification of neutrality. Since qualified neutrality and
optional neutrality allow for discrimination against the aggressor below the threshold
of entering the conflict, it remains unclear why the observed state practice and opinio
Jjuris would support qualified neutrality and not optional neutrality. Neither the
practice of states nor the respective opinio juris indicates that a formerly existing
obligation for third states to be neutral is discontinued; state practice and opinio juris
can also be read as supporting the view that the binary choice between neutrality and
conflict participation is discontinued. As Schmid rightly points out, "all positions suffer
from uncertainties"** and state practice does neither support optional nor qualified
neutrality clearly: "In any event, the inconclusiveness of current State practice means
that it does not confirm either optional or qualified neutrality." **For the conceptual
reasons discussed in Part 1.V and by Schmid, optional neutrality "seems more
convincing than alternative views."** As mentioned, this also aligns with Bartolini and
Pertile’s conclusion that states understand neutrality "more as a political choice rather
than a legal obligation."3#”

4. Interim Result

As explained above and seen here, Part 1’s conceptual approach is needed to
understand what we see. However, the reliance on conceptual arguments alone is not
sufficient, as it disregards an important part of the reality, the existing dilemma of too
little and too much state conduct to come to a clear conclusion regarding the
applicability of neutrality law in the 21°¢ century. The "discontinuity" approach is the
most convincing description of changing CIL, which acknowledges and explains the
divergent state practice best, even though there is not yet a sufficient basis for a
complete change of customary neutrality law. As we have seen, this creates legal
uncertainty that reproduces itself. The next part will illustrate what this means in
practice by presenting the examples of first German and then Austrian state practice
and opinio juris in reaction to the Russian invasion of Ukraine.
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I1. Non-Belligerency in Practice: The
Example of Germany

This part will cover state practice (1) and opinio juris (2) provided by the 24" Federal
government of the Federal Republic of Germany under Chancellor Olaf Scholz and of
the 20" German Federal Parliament.

1. State Practice

In the weeks before the 2022 Russian invasion of Ukraine, Germany reacted reluctantly
to the Ukrainian petition for military defense equipment. The delivery of 5000 helmets
by the German government to Ukraine was highly criticized, inter alia by the Ukrainian
ambassador who described it as "symbolic policy".?%

After the full Russian invasion of Ukraine on 24 February 2022, Germany decided to
support Ukraine with the delivery of weapons, notwithstanding that this meant the
abandonment of the "longstanding practice of blocking lethal weapons from being sent
to conflict zones."** Three days after the invasion, Chancellor Olaf Scholz gave his
famous speech characterizing the Russian aggression as a "watershed in the history of
our continent."** He argued that "[w]ith his attack on Ukraine on Thursday, President
Putin has created a new reality. This new reality requires an unequivocal response. We
have given one. As you know, we decided yesterday that Germany will supply Ukraine
with weapons for the country’s defence. No other response to Putin’s aggression was
possible."

According to its own statements, Germany delivered or committed to deliver weapons
and military equipment worth around 28 billion euros until mid-April 2025.3% This
includes armored fighting vehicles such as 18 LEOPARD 2 A six main battle tanks, air
defence such as four PATRIOT launchers, Artillery such as 25 self-propelled howitzers
Panzerhaubitze 2000, and different Drones and anti-drone systems. 3**This military
support stems directly from the Federal Armed Forces stocks or the industry, financed
by the Federal Government funds for security capacity building.** Additionally, over
10,000 Ukrainian soldiers were militarily trained in Germany.**> However, until the end
of Scholz's chancellorship in early May 2025, no Taurus cruise missiles were delivered
to Ukraine.>
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2. Opinio Juris

This part engages with Germany’s opinio juris by providing a general overview (a),
focusing on Germany’s reaction to an exemplary earlier conflict (b), its references to
non-belligerency after the Russian aggression (c), "heavy weapons" (d), and the role of
Scholz‘s "watershed" speech (e).

a) General Overview

In general, it can be concluded that Germany perceives itself as a supporter of
Ukraine’s individual self-defense under Article 51 UNC but does not consider itself a
party to the conflict or a state in collective self-defense.’” As Schmid argues, the
question of conflict participation seems to be more important to Germany than
whether neutrality obligations are breached or applicable in the first place.?* The
latter is almost absent from all official statements and publications and seems not to be
a relevant question for the German government.

Even though it cannot speak for the government,*” the scientific research service of
the parliament, allows some important conclusions about how central legal questions
are phrased and answered by relevant parties in Germany. Therefore, it will be
occasionally quoted. It must be noted that this service is an independent service to
support members of parliament in their fact-based decision-making; it is not required
to follow official legal views of the government and does not represent them. ““When
Bartolini implies a strategic thinking behind official positions,** this cannot include the
output of the scientific research service, which often only replicates the opinion of
German scholars.

b) Germany’s stance in the past

One of the most explicit official German statements on the law of neutrality was made
by the German Federal Administrative Court in 2005. While assessing the legality of
Major Florian Pfaff’s insubordinate conduct, it found "serious concerns" regarding the
compatibility of the German obligations under Hague Convention V and general
international law and its assistance to the UK and the USA in their arguably illegal IAC
against Iraq.*® Based on inter alia the 1992 German Military Manual, the bench argued
that, while states are in principle free to participate in an armed conflict, they may not
support an aggressor.** Classifying Germany as a neutral country confirms for Wentker
the idea of "neutrality as an automatic, rather than an optional, status"*> and even for
Schmid, the judgment indicates the Court’s support for a "traditional view" on
neutrality.*0

While these views are compelling, they disregard two details. First, the direct reference
of the judgment to the 1992 German Military Manual implies that the court might rule
differently after the Manual changed. The current version shares the finding that
conflict participation is limited to collective self-defense in support of a victim of
aggression, but stresses the binarity between neutrality and co-belligerency less.*””
Both Manuals imply that they understand collective self-defense necessarily as co-
belligerency; simultaneously, they stress that single violations of neutrality obligations
do not lead to partyhood*® and have very limited consequences. The current Manual
can, therefore, be read as implying some room for (illegal) non-belligerency.
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The German government refrained from a clear statement, stating only that the
legality of the Iraq war, the German support of the USA and UK, and the potential
violation of neutrality obligations are disputed.*®

c) Non-Belligerency as a Reaction to Russia’s Aggression against
Ukraine

Seventeen years later, after the Russian aggression against Ukraine, Germany seems to
deviate from a conservative interpretation of the current Military Manual and the
Federal Administrative Court’s findings. The Bundestag's often cited scientific research
service offers the most explicit German statement on the non-applicability of neutrality
law on Germany during the Russo-Ukraine war.

In its often cited Sachstand - WD 2 - 3000 - 019/22 from March 162022, the research
service clarifies that "the law of neutrality is in a way superseded by the general
prohibition of the use of force and the system of collective security created by the UNC
in Chapter VIIL Neutrality has been replaced by a new legal status of non-
belligerency."4 It clarifies, based on Talmon, that this non-belligerency is understood
as qualified neutrality, making it only legal to support the victim of an aggression
which the UNSC or the UNGA has authoritatively determined.*'* Furthermore, the
research service stresses the difference between non-belligerency - a "not neutral, but
not conflict participating role"- and collective self-defense under Article 51 UNC, with
the latter implying partyhood.*? Based on recently published legal blogposts,*® the
research service overthrows here the official German position formulated in the 2013
Military Manual: "The Charter of the United Nations does not generally supersede the
law of neutrality."* Different from the research service’s findings, the Manual,
depending on the interpretation (see above), seems to accept only the two options of
neutrality and co-belligerency since it merely acknowledges that "every State may
make a sovereign decision on whether or not it will participate in a conflict on the side
of the victim (what is known as collective self-defence)" .45

Sachstand - WD 2 - 3000 - 019/22 also raises, as Schmid reflected,*'¢ the question of a third
state’s entry into a conflict. The research service sees partyhood or co-belligerency as
given when a third state‘s soldiers participate in the sense of Article 51(3) Protocol 1.4
Based on Thielbérger and Wentker, it sees a "grey zone" regarding the delivery of
fighter jets using military bases in Germany or the sharing of intelligence, and regards
every use of force by Russia against a Ukrainian co-belligerent as illegal under the jus
ad bellum.*®* Moreover, it argues that the NATO states did not notify the UNSC of their
collective self-defense under Article 51 UNC as they do not regard themselves as having
crossed the threshold of co-belligerency.*

Based on several blog posts and a newspaper interview of the German International
Law Professor Pierre Thielborger, the research service finds, moreover, that the
delivery of all forms of weapons does not render Germany a conflict party, while the
training of Ukrainian soldiers with the new weapons "leaves the secure area of non-
belligerency".** The latter is heavily disputed and was often cited by opposition parties
criticizing Germany’s support for Ukraine as a risk for Germany’s security.**! An AfD
politician even asked for a neutral stance following the example of Austria and
Switzerland.*

After Germany had decided to deliver "heavy weapons" to Ukraine and train Ukrainian
soldiers,*?* the government made clear that it differed from the cautious evaluation of
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the research service: The then-defense minister Lambrecht was quoted with her
evaluation: "I assume that neither this training nor the delivery of weapons will lead to
[Germany’s participation in the conflict], but if we were to send soldiers to Ukraine,
that would be a very clear signal. But we won't do that either. That will not happen."+*
Also, the government’s spokesperson ensured: "We are convinced that the training of
Ukrainian soldiers in Germany on weapon systems still does not mean a direct entry
into war."#? This underlines the importance of the service’s findings for the public and
official opinion of Germany and the impact of its misleading formulation.

In June 2022, the research service, given the opportunity to analyze the threshold for
co-belligerency again in more detail, found that the debate on its prior statement was
"verzerrt" ("distorted").*¢ It argued inter alia, that the relevant criteria for co-
belligerency lie in IHL, while the jus ad bellum decides whether support already
classifies as use of force.*”” Moreover, it confirmed their findings on the "supersedence"
of neutrality*? and described the "narrative of non-belligerency" (in opposition to co-
belligerency) as a pressured, but valuable rhetoric strategy rather targeted at civil
society than at Russia.*?

d) "Heavy" Weapons and Self-defense

Turning to other actors, the parliament, playing an essential role in determining the
extent of military support for Ukraine, was not concerned with neutrality
considerations. Around two months after the Russian aggression, a clear majority of
the German Parliament agreed with the delivery of "heavy" weapons which would be
delivered "in accordance with the UNC for the self-defence of Ukraine".*** Having
welcomed "the German government's support for the attacked Ukraine while at the
same time ensuring that neither Germany nor NATO become a party to the war",*! the
Parliament requested the government to support the training of Ukrainian soldiers,
including the "operation of the supplied weapon systems in Germany or on NATO
territory".*2 The opposing AfD feared this could render Germany a party to the conflict.
33 One AfD politician who advocated in his speech for a neutral stance of Germany**
formed the only reference to neutrality or non-belligerency in this important debate
and decision.

The inquiries of such opposition politicians are also why we know on which
explanation the government bases the legality of its support for Ukraine. In May 2022,
an AfD politician asked why Germany neither relied on the collective right to self-
defense nor notified the UNSC.%35 A Secretary of State of the Federal Foreign Office
replied that Germany and its partners would support Ukraine, a victim of aggression,
within its individual right to self-defense. She argues that, while this is in line with
international law, it does not surpass the threshold of collective self-defense.®
Therefore, politicians' frequent statements that Ukraine is also defending Western
security, freedom, and values more generally*” must be understood more rhetorically
than legally.

An Afd politician also asked the government on what basis it argues that the training of
Ukrainian soldiers in Germany does not form an entry into the conflict.** The
Secretary of State answered vaguely: "According to generally and globally recognized
legal opinion, the threshold of being a party to a conflict under international law is not
exceeded by a training measure."
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Moreover, the opposition party Linke asked in the same month whether the Federal
Government agreed with the earlier finding of the scientific research service that
training Ukrainian soldiers could mean abandoning a non-belligerent status. A Minister
of State of the Federal Foreign Office underlined that it never comments on the work of
the scientific research service. *°She stressed, however, that Germany is not a party to
the conflict and will not become one by training Ukrainian soldiers. *'Furthermore,
Germany’s actions would be determined by not becoming a conflict party, assessed
before each act.*?

In addition, after Foreign Minister Baerbock’s incidental statement "We are fighting a
war against Russia, not against each other",* the opposition parties CDU/ CSU asked
the government for a clarification. #“In April 2023, the government made clear again
that it does not consider Germany a party to the conflict between Russia and Ukraine,
although it supports Ukraine in its right to exercise self-defense.*#s

e) Scholz's "Watershed" Moment

For Chancellor Scholz, the compatibility of the German foreign policy shift - "the
watershed" - with the law of neutrality does not seem relevant. In his famous speech
from 27 February 2022, he stresses the moral imperative to support Ukraine without
mentioning neutrality obligations: "In Kyiv, Kharkiv, Odesa and Mariupol, people are
not just defending their homeland. They are fighting for freedom and their democracy.
For values that we share with them. As democrats, as Europeans, we stand by their side
- on the right side of history!"¢

Moreover, he classifies Russia’s attack "a flagrant breach of international law" which
has not been condemned by the UNSC because of the Russian veto. *’Scholz seems to
perceive Germany not only on the "right side of history"*® but also of the law - by
openly criticizing Putin for advocating that "power is allowed to prevail over the law",
“9he must believe that he respects Germany’s international obligations. His arguments
and formulations resemble the morally loaded scholarly contributions of defenders of
qualified neutrality, especially of Heintschel von Heinegg, who also stresses Russia’s
role in preventing a UNSC condemnation. >

Also in the course of his chancellorship, neutrality did not seem to play a role for him -
he only consistently underlined that Germany would not become a party to the conflict.
1 He pursued a strategy criticized as "hesitant" in supporting Ukraine, especially
regarding the cruise missile TAURUS.*? According to him, German soldiers are needed
to operate the missile capable of reaching Russian territory.*>* Consequently, he refused
to deliver it to Ukraine, fearing that it could render Germany otherwise a party to the
conflict.*** The opposing CDU/CSU and partly Scholz’s coalition partners did not share
these concerns, arguing that the missile neither requires German soldiers nor renders
Germany a party to the conflict.> Also, the scientific research service found that
Germany only becomes a conflict party when its soldiers are responsible for the
TAURUS' targeting.** In reaction to the critique against his policy style, Scholz points
to the widespread criticism in civil society towards weapon deliveries.*” According to a
2023 poll, 44.5 % reject military support for Ukraine,*® and 68 % are concerned that
Russia could attack Germany.** This forms not only a potential explanation for Scholz’s
policy style, but also for the limited explicit opinio juris.

Maybe for this reason, Scholz's concern is also reflected in the 2025 election
programme of his party: "For us, Germany and NATO must not become a party to the
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war themselves. That is why we stand by Chancellor Olaf Scholz's decision not to supply
the Taurus cruise missile from the Bundeswehr's stocks." #°

In contrast, the successor of Scholz, Friedrich Merz, reinforced in April 2025 his
openness to deliver TAURUS missiles to Ukraine.*! In October 2024, he clarified that
this openness is not necessarily a consequence of a different legal understanding but
rather a reflection of a different willingness to assume risk. He was cited as saying that
Putin would "have it in his hands how far he wants to escalate this war even further".*?
In reaction to Merz'‘s 2025 statement, Russia criticized the delivery of TAURUS as
"escalation" and warned "Think twice, Nazi!". 3While the presumptive new coalition
between CDU/CSU and SPD will decide on the post-Scholz state practice and opinio juris
of Germany,*** this debate shows that the law of neutrality will play - again - a
subordinated role.

3. Interim Result

Scholz's government never referred to neutrality, and the opposition and the scientific
research service of the parliament, which briefly engaged with this regime, did not see
Germany violating any neutrality obligations. Therefore, it can be concluded that
Germany does not consider its support of Ukraine an illegal act. Due to the few explicit
statements, it remains unclear whether the law of neutrality has been superseded by
qualified neutrality (as implied by the research service) or has just become optional.
The government’s reference to Ukraine’s right to self-defense suggests that it is only
legal to support a victim of aggression. Whether the illegality of supporting the
aggressor, Russia, follows for Germany from the law of neutrality is unclear, as
Germany does not engage with it at all. While Wentker sees the German opinio juris as
an indication that Germany considers neutrality as qualifiable,*> Schmid correctly
observes that this is not clear.*¢ According to her, Germany is rather concerned with
the question of co-belligerency and "optional neutrality might be equally attractive" as
qualified neutrality. *’That neutrality (as a political choice) has not become irrelevant
is meanwhile illustrated by the example of Austria.
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[II. Permanent Neutrality in
Practice? The Example of Austria

1. State practice

Between 24 February 2022 and 1 February 2023, Austria spent bilaterally € 124,648,000
to support Ukraine and neighboring countries.*® This support includes payments to the
UNHCR, UNICEF, UNIDO, different development banks, and Austrian non-governmental
organisations for humanitarian purposes (covering basic needs, critical services,
reconstruction planning, fuel, electricity generators, medical equipment, mine
clearance, etc.).*® Moreover, Austria welcomes refugees and takes part in EU support
measures for the Ukrainian civil society as well as in the financing of the EU Military
Assistance Mission, which trains Ukrainian soldiers on EU territory.”° According to its
statement, Austria does not participate in the "concrete training activities" of these
soldiers and abstains from EU decisions on financing weapon deliveries.*”

In 2024, Austria founded a "Point of Contact fiir den Ukraine-Wiederaufbau" ("Point of
Contact for the Reconstruction of Ukraine) to connect Austrian actors and initiatives
interested in contributing to Ukraine’s reconstruction.*”? In March 2025, the bilateral
financial support for Ukraine reached around € 293,000,000.4* Furthermore, Austria
assured Ukraine of € 2,000,000 for their "Grain from Ukraine" food program.+’
Moreover, Austria takes part in comprehensive EU sanctions.*”s In addition, it allows, in
many cases, the transport of war material through Austrian territory and airspace.*’¢
Sometimes newspapers also report on other incidents which could be interpreted as
infringing Austria’s neutrality. A Russian opposition magazine reported on the
post-2022 supply of Austrian-made weapons from Steyr Arms GmbH and Glock GmbH to
Russian soldiers.*””

In addition, an FPO politician pointed to "Medienberichte" (newspaper reports)
claiming that Slovenia secretly delivered twenty armored vehicles of Austrian origin,
Pandurs, to Ukraine.*® Such reports, however, cannot be found in serious newspapers.
Unfortunately, when asked whether Austria had allowed this, the Defense Minister
stated that he was not competent.*”
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Hence, taking these individual cases aside, Austria supports Ukraine by financial and
humanitarian aid, by condemning and sanctioning Russia, and by allowing other
supporters of Ukraine to use its territory for transporting war material to other third
states.

2. Opinio Juris

Austria understands itself as a permanent neutral country and provides a relatively
straightforward opinio juris on the compatibility of this policy and its support for
Ukraine. This part provides an overview of Austria’s understanding of its neutrality (a)
before engaging with official statements regarding the Austrian support for Ukraine
(b), the differentiation between military and civil (c) and lethal and non-lethal support
(d), and Austria’s relation to the EU (e).

a) General Overview

The "Rechts-, Legislativ- und Wissenschaftliche Dienst" (RLW; "Legal, Legislative and
Scientific Service") of the Austrian parliament regularly provides analyses from a legal,
economic, and political science perspective.*® Like the scientific research service of the
German parliament, it is impartial.®®! An analysis of Austrian neutrality was published
shortly after the Russian aggression against Ukraine.**> Although not representing the
government’s official view, it helps understanding neutrality from an Austrian
perspective.
Tracing back to a compromise between the four Allied occupation powers of the
separated Austria after the Second World War, the restitution of Austria as an
independent state came along with the 1955 Federal Constitutional Law on the
Neutrality of Austria.*
Its main Article I reads:

(1) For the purpose of the permanent maintenance of her external independence

and for the purpose of the inviolability of her territory, Austria of her own free will

declares herewith her permanent neutrality which she is resolved to maintain and

defend with all the means at her disposal.

(2) In order to secure these purposes Austria will never in the future accede to any

military alliances nor permit the establishment of military bases of foreign States
on her territory.*

This law, establishing Austria’s "immerwihrende" ("permanent", literal translation:
"everlasting") and voluntary neutrality, is, according to the RLW, a domestic and most
likely unilateral act ("rein innerstaatlicher Akt" and "einseitige[r] Rechtsakt") which
can be changed or ended by the parliament, potentially requiring a notification to
other states.*®> The RLW considers the content of the Austrian neutrality as being
defined by international law, encompassing military rights and obligations
(inviolability of territory, impartiality), but not infringing diplomatic and economic
relations.*¢ According to the RLW, the accession to the EU and its Common Foreign and
Security Policy sets limits to Austria’s neutrality; in contrast, the accession to the UN
does not, because following mandatory measures of the UNSC could not reasonably be
expected of Austria as a state having declared its permanent neutrality before its
accession. **’Having Article 103 UNC in mind, this is, however, not necessarily the case
(see Part 1.I1II).
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Moreover, the RLW acknowledges that neutrality is regulated and practiced differently
in all permanently neutral European countries.* It also argues that states that are not
party to a military alliance are not required to be neutral.®® While this implies that
permanent neutrality is not compulsory, it can also be understood as implying that
neutrality is optional, either as an alternative to co-belligerency or even as an
alternative to co-belligerency and non-belligerency. This question does not seem
relevant for Austria and its RLW in any case, as they are rather concerned with the
content and limits of their permanent neutrality.

The RLW observes that only a few political documents in Austria engage with
neutrality.*° For example, in its "Partial Strategy Defense Policy 2014" ("Teilstrategie
Verteidigungspolitik 2014"), Austria mentions its neutrality as a limitation of its
activities.*! It describes its defense policy as "basing upon an engaged neutrality and
solidarity Europe policy".** Moreover, it sees itself as a "Briickenbauer" ("bridge
builder") and "Vermittler" ("mediator").* In the "Austrian Security Strategy 2024,
"after the Russian aggression, Austria reaffirms these points but adds under the

heading "Active neutrality policy and European solidarity":

Being militarily neutral does not, however, mean being indifferent when

international law is violated and the sovereignty, territorial integrity, or

independence of a state is attacked. In such a situation, Austria, as a member of the

EU, is called upon to support joint measures of the EU in solidarity and accordance

with the principles of the UN Charter, to which the Treaty on European Union

(TEU) is also committed.

Austria created the necessary constitutional basis for its participation in the EU’s

Common Foreign and Security Policy (CFSP) in 1995; neutrality is not an obstacle in

this regard.**
This clarifies Austria’s understanding of its neutrality as being modified by its EU entry
and limited to the military ambit. Interestingly, Austria does not seem to perceive
(permanent) neutrality as its obligation under international law - in its view, other
states are allowed to be not neutral or even part of a military alliance. Moreover, even
permanent neutrality may be changed and derogated, at least in parts, by EU policies.

b) Austrian Opinio Juris after the Russian aggression against
Ukraine

Also, regarding the Russian invasion of Ukraine, Austria made clear that it plans to
uphold its neutrality. Chancellor Nehammer announced on 28 February 2022: "As a
neutral state, our priority is to provide humanitarian aid on the ground. Austria will
therefore provide helmets and protective equipment for civilian emergency services as
well as fuel supplies as part of a further aid package."*> It stressed the humanitarian
character of its support and the abstention on EU weapon deliveries.*¢ In April 2022,
Foreign Minister Schallenberg explained the Austrian understanding of neutrality: "For
us, military neutrality does not mean political neutrality. We will not remain silent if
the sovereignty, territorial integrity and independence of a state is attacked".*” The
Foreign Ministry also underlines its solidarity with Ukraine and its condemnation of
Russia.*®

In May 2022, Foreign Minister Schallenberg even condemned political neutrality when
explaining: "I have emphasized to [Pakistan and India] and other third countries that
there can be no political neutrality in the case of the Russian war of aggression on
Ukraine and that the effects will be felt globally. With its military aggression, Russia
has broken all the principles of international law and the principles of the UN Charter,
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thereby placing itself on the international sidelines."** In August 2024, Chancellor

Nehammer explained the Austrian position in clear words:
First of all, I would like to state that in view of Russia's ongoing war of aggression
against Ukraine, the Federal Government is committed to providing support within
the framework of the European Union and through bilateral channels. At the same
time, Austria, as a militarily neutral country, is taking every opportunity to call on
Russia to end its war of aggression against Ukraine and to engage in serious
negotiations for a comprehensive, just, and sustainable peace.

[...]

In the negotiations of the EU security commitments for Ukraine, Austria

successfully advocated that its specific security policy interests be taken into

account. This is reflected in the inclusion of two references to the special nature of

the security and defense policy of certain Member States in those parts of the text

that deal with further military support for Ukraine. This means that the EU's

security commitments for Ukraine are compatible with neutrality and can be

supported by Austria. Austria will continue not to participate in the financing and

supply of weapons and ammunition within the framework of the EFF for Ukraine.>®
Hence, after the Russian aggression, Austria does not deliver weapons and understands
itself as a militarily neutral country, which is nonetheless (morally) required to
condemn the aggressor, as Austria does not regard political neutrality as a legitimate
option (anymore). Coming to a more detailed analysis, multiple conflict lines and
contrasting understandings of neutrality can be observed. Lacking a uniform and
detailed definition of neutrality, the political actors often disagree on what exactly
qualifies as a violation of neutrality. Therefore, the line between neutral and unneutral
support becomes subject to discussion in multiple cases. For Nehammer and his
ministers, the differentiation between military, civil, and lethal and non-lethal support
seems central. Moreover, allowing foreign war material to be transported through
Austria reveals an interesting understanding of neutrality.

c) Military vs Civil

FPO politicians asked in March 2022 in a parliamentary question titled "Delivery of
non-lethal military equipment to Ukraine"** whether this aligns with Austria’s
permanent neutrality.? With this title, they imply a military nature of the delivered
equipment, which is, according to their description of the facts, not the case. They
explicitly point to the delivery of protective equipment for civil purposes, ***which is
easily overread when considering the military support implied in the title. In her
answer, Defense Minister Klaudia Tanner clarified that the Austrian support, including
helmets and protective vests, was humanitarian and not military>* as already
suggested in the original report.> Tanner’s rejection shows the sensitivity of
interpretation and that Austria is balancing on a fine line between, allegedly, neutral
and non-neutral support. For her, the difference between military and humanitarian
support seems crucial.

d) Lethal vs non-lethal

When confronted with an FPO politician's accusation that Ukraine's financial support
violates Austria’s neutrality,>* Finance Minister Brunner argued that political,
economic, and humanitarian support for Ukraine does not infringe Austria’s neutrality
and that Austria is not financing lethal equipment.>’
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Foreign Minister Schallenberg clarified, when asked by NEOS politicians, that a future
Austrian participation in the EU training mission EUMAM is possible while he "can
exclude participation in lethal military support for reasons of neutrality policy.">®
Regarding the European Peace Facility, he stressed that Austria abstained in decisions
on financing lethal support while voluntarily increasing its support in non-lethal areas.
509 The differentiation between lethal and non-lethal support seems to be the decisive
difference between neutral and non-neutral support for him. Also, Chancellor
Nehammer underlines that no Austrian soldiers will fight in Ukraine and that no lethal
support to Ukraine "was made or will be made" because of Austria's neutrality.>'

In May 2023, Chancellor Nehammer (OVP) clarified that financial support for demining
operations is being assessed, but that no Austrian soldiers will support such operations
in Ukraine during the armed conflict because this could infringe Austria’s neutrality.>"
While this aligns with Defense Minister Tanner’s (OVP) rejection of participation in
demining operations for neutrality reasons, it contrasts with President Van der Bellen’s
(Griine) view that demining in civil areas is compatible with Austria’s neutrality.>' Eight
days later, Nehammer added that Austria will invest € 2 million to finance a demining
device, stressing the humanitarian need for such a device.>” His Vice Chancellor Kogler
(Griine) emphasizes, "Being neutral does not mean that we sit back and look away."
SUForeign Minister Schallenberg explained later that "the deployment of members of
the Austrian Armed Forces in Ukraine, which would have raised questions of neutrality
law, was never part of the Federal Government's considerations".>'>

This conflict along party lines illustrates the importance of Austrian politicians
maintaining their country’s neutrality and the uncertainty in what is still classified as
neutral service and what crosses the self-constructed red line. Although a different red
line is in question, the Austrian debates are comparable to those in Germany;*'¢ also,
the Austrian Chancellor’s "Zégern" (hesitation) is criticized.>"’

e) CFSP and the Transport of War Material

The RLW observes a consensus in Austrian constitutional doctrine that the EU’s
Common Foreign and Security Policy (CFSP) limits the Austrian neutrality as per Article
23j B-VG.5® The "Irish clause" guarantees, meanwhile, respect for "the specific
character of the security and defence policy of certain Member States", implying that
Austria can determine the extent of its neutrality limitations itself.>"* On 28 February
2022, Austria nevertheless agreed with the Council Decision CFSP) 2022/339 stating
inter alia that "[t]he Member States shall permit the transit of military equipment,
including accompanying personnel, through their territories, including their
airspace."5%

In practice, Austria stresses that intra-EU war material transport is, in principle, legal
due to Article 5 (2a) Kriegsmaterialgesetz ("War Material Act"), which is itself an
implementation of an EU directive.*?! Interior Minister Karner reports 75 permissions
for war material leaving or entering the EU, passing Austria, and the absence of illegal
transports between February 2022 and April 2023.5% There is some dispute regarding
transporting 20 howitzers from Italy through Austria in April 2023. Karner seems to
trust the Italian authorities that the transport did not require a permission as it was
destined to Poland;** a newspaper argues, based on the communication between
Interior Ministry and Italian Embassy, that a permission would have been necessary,
most likely because the Interior Ministry knew that the transport was destined to
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Ukraine.’* The International Law professor Walter Obwexer argues that, due to the
CFSP decision, Austria would have been obliged to allow Italy the transport anyway.’?

3. Interim Result

The Austrian government under Nehammer stresses regularly that it considers itself
militarily neutral, meaning it cannot deliver military and lethal equipment.?
Meanwhile, Austria does not consider the partial political condemnation of the
aggressor, Russia, or the partial financial support of the aggression’s victim, Ukraine, as
infringing its neutrality. At least when not destined directly to a party of the conflict,
the use of Austrian territory for weapon transportation is also perceived as
unproblematic. For Janik, these are "inconsistencies in [the Austrian] search for
striking a balance" between neutrality and European solidarity, which rely partly on
legal and partly on political justifications.>”

However, since these transport regulations and this non-military support favour
Ukraine, they are hardly compatible with Austria’s traditional obligations as a neutral
state under the Hague Convention V - a view shared by the International Law lecturer
Ralph Janik.5? For him, Austria’s CFSP-decision-based support for Ukraine does not
necessarily need to align with traditional neutrality obligations since such a decision
can derogate the Austrian neutrality according to Article 23j B-VG.5* Constitutionally,
he argues, Austria enjoys considerable discretion regarding the CFSP-decision-based
European solidarity and its neutrality - the Austrian "red lines" to neither deliver and
finance lethal weapons nor to let war material be directly transported to Ukraine
become, therefore, rather a political decision.’* Under international law, the question
is, according to him, less clear. >*'Janik concludes that the extent of Austria’s neutrality
and the legality of Austrian weapon deliveries is a political question with unclear legal
limits: "Those who want to, will find ways. Those who don't want to, have neutrality."*
Gill and Tibori-Szabé agree by seeing the Austrian neutrality rather "as a matter of
policy or domestic law".5*3

In contrast, Seger considers traditional neutrality under international law and a
membership of the EU in its current form as being incompatible.’* Accordingly, he sees
Austria no longer as a permanently neutral country. *Nevertheless, he agrees with the
Austrian government that a differentiation between civil and military engagement is
crucial for determining the violation of traditional neutrality in a concrete case.>*
Following Janik, even Austria, as a permanent neutral state, seems willing to interpret
and define its neutrality in a policy-based way.>*” According to him, Austria spends
much political energy on discussing its neutrality, confusing and misusing political and
legal arguments.>*® This resembles not only an optional understanding of neutrality
based on political instead of legal reasons; it also resembles a new "intermediate"
category of self-defined neutrality, a political status between traditional neutrality and
non-belligerency which is not governed by international law.5*

The Austrian example points, hence, as does the German one, to a problem which
consumes much political energy: The exact content and the limits of the different
options available for states. Janik observed the unclear state of Austrian neutrality
under international law, leaving it to Nehammer, Tanner, Schallenberg, and the
opposition parties to discuss and politically define the "red lines" of their neutrality.
Similarly, Scholz, Pistorius, Baerbock, and their ministries must decide what exactly
non-belligerency is and what can already be qualified as participation in the conflict.
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The "red lines" between neutrality and non-belligerency and between non-belligerency
and co-belligerency seem unclear to states like Germany and Austria, as reflected in the
analyzed debates above; the permissibility of these statuses seems not questionable.
Neither state discusses whether they can cross these lines, but only where exactly they
lie. Therefore, a precise and binding formulation of the different options of third states,
their legality, and their limits would help the decision-makers and save political
energy.
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IV. Interim Conclusion

Unlike the theoretical considerations on treaty law (Part 1), CIL gives no final answer to
the question of which options are available for third states under neutrality law in the
21% century. The borderline cases of Germany and Austria show that self-defined
neutrality and non-belligerency seem to be accepted statuses whose limits are unclear
and subject to debate. This confirms the paradigm of "discontinuity" and evolving CIL
as well as the thesis of legal uncertainty, which reproduces itself.
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Part 3. What lies between Neutrality
and Co-Belligerency? — Content,
Limits, and Legal Implications of
Non-Belligerency in the 21st Century
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I. General Overview

Having accepted optional neutrality (see Part 1.V), three main categories of options for
third states are identifiable: traditional neutrality, non-belligerency, and co-
belligerency. As these three categories have limitations under international law
(namely, a UNSC resolution withstanding neutrality, illegal support for an aggressor,
and unjustified recourse to war), we can differentiate between their legal and illegal
forms, suggesting six different options for third states. While states opting for
traditional neutrality or non-belligerency (e.g., Germany) remain third states, co-
belligerents become parties to the conflict and are no longer third states.

The Austrian example indicated the existence of another sub-category of self-defined
neutrality, which lies between traditional neutrality and non-belligerency. As a
domestically determined status, it forms a political concept without legal content and
limitations under international law. It is to that extent legal or illegal as the same
conduct falling in the category of traditional neutrality or non-belligerency would be.
This sub-category serves mainly the political-rhetoric need for such a category in
national debates>® (see Part 2.11I). Thereby, it fulfills a similar - political - purpose to
traditional neutrality. Taking self-defined neutrality into account, we can differentiate
between four categories, with a total of eight options for third states under
international law, as visualized in Illustration 11.

As will be explained in more detail below, the law of neutrality regulates not only the
content of the rights and obligations of traditionally neutral states but also marks with
its breach the transition between (il)legal neutrality and (il)legal non-belligerency.**
The transition from (il)legal non-belligerency to (il)legal co-belligerency is defined
under THL, which also regulates the content of (il)legal co-belligerency.>*? (1l)Legal non-
belligerency is regulated under general international law and jus ad bellum.5** The
legality of co-belligerency is, meanwhile, determined under jus ad bellum and THL, while
general international law and jus ad bellum assess the legality of non-belligerency.>*
Meanwhile, following optional neutrality, the legality of traditional neutrality depends
only on whether a UNSC resolution withstands this status. This is visualized in
Hlustration 12.
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Illustration 11 — The Six Options Available for Third States in the Case of an IAC
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Illustration 12 - Legal Regulation of the Six Options Available for Third States in the
Case of an IAC
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Part 2 has shown that the limitations between traditional neutrality, non-belligerency,
and co-belligerency are ambiguous, still undefined, or - to a certain degree - even fluid.
This is also because, as Gill and Tibori-Szabé point out, the aggrieved belligerent’s
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perception and treatment of a third state as a conflict party ultimately determine
whether the threshold between non-belligerency and co-belligerency is passed.>

Illustration 13 — The Six Options Available for Third States in the Case of an IAC as
a Spectrum of Engagement
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Source: Author, 2025 (the basic idea of this and the other illustrations stems from
Schmuki (n 105) 31).

Traditional neutrality, non-belligerency, and co-belligerency might not be rigidly
separated (yet), but they are mutually exclusive. While a state can conduct, for
example, legal and illegal non-belligerent acts simultaneously, it cannot be
simultaneously a non-belligerent and traditionally neutral. It is either a co-belligerent
or a third state, but never both. However, within these distinct categories, different
degrees of engagement are possible.>* While neutrality is neutrality, self-defined
neutrality, non-belligerency, and co-belligerency can differ in intensity. This means
that a non-belligerent, for instance, can allow the transport of weapons through its
territory or deliver itself lethal weapons. To use Upcher’s interpretation of Schindler,
non-belligerency is a "spectrum";**’ or, as Schmuki puts it, part of the "neutrality-
belligerency continuum", on which the "impartiality threshold" (governed by
neutrality law) separates "neutrality" and "non-belligerency" while the "non-
participation threshold" divides "non-belligerency" (governed by general international
law) and "belligerency".>*® Inspired by Schmuki’s illustration, our spectrum also
contains also two thresholds separating non-belligerency from the neighboring
categories, co-belligerency, which resumes this continuum, and traditional neutrality
(see Ilustration 13). Building upon this overview of the six main options for third
states, the following parts will examine the three categories in more detail.
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FOOTNOTES

540. Cf. Janik (n 527); cf. Hilpold (n 538).

541. Cf. Schmuki (n 105) 31.

542. Schmitt (n 2).

543. See ibid; see Heller and Trabucco (n 142); cf. Schmuki (n 105) 31.
544. See Schmitt (n 2); see Heller and Trabucco (n 142).

545. Gill and Tibori-Szabé (n 62) 342, 343.

546. Cf. ibid 342.

547. Upcher (n 25) 22; Schindler (n 8) 373; Talmon (n 2) 15 speaks similiarly of ‘various
shades of partiality’.

548. Schmuki (n 105) 31, please note that Schmuki’s illustration of this ‘continuum’
with three options separated by two thresholds inspired most of the illustrations in this
ePaper, including the following one.
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I1. Traditional Neutrality and Self-
Defined Neutrality

The first category, traditional neutrality, allows third states to remain neutral during
an IAC by adhering to the rights and obligations of neutral states under CIL and, if they
are parties, under the Hague Conventions. For traditionally neutral states, neutrality is
fully applicable—unless there is a UNSC resolution under Chapter VII requiring states
to take mandatory measures against a determined aggressor (see Part 1.11I). By
disregarding such mandatory measures required by the UNSC, a neutral state violates
its obligations under Article 2(5) UNC and adheres thereby to an illegal form of
traditional neutrality.

Within this legal limit, neutrality comes in different shapes, allowing states to follow a
self-defined form of neutrality. Neutral states can freely decide to be permanently
neutral or only regarding a specific conflict.>* In addition, traditional neutrality law
leaves some discretion for neutral states regarding their neutrality's exact form and
content (Part 1.VI). 5*Neutrality can mean, as Clancy suggests, to choose "political
condemnation" as an adequate means to position against an aggressor, without
violating neutrality obligations.>* Neutrality can also mean to adhere not only to
international law but also, as Greminger and Rickli observed for Switzerland, to "self-
imposed rules of neutrality".>

In the Austrian case,’> the self-defined limits of their military neutrality are looser
than those of traditional neutrality, rendering Austria legally a state between
traditional neutrality and non-belligerency. As discussed in Part 2.I1I, Austria sees its
"immerwihrende Neutralitit" as being limited by its accession to the European Union.
Thus, it allows indirect weapon transport through its territory, takes part in sanctions,
and delivers non-lethal material to Ukraine. While it is hence already in violation of
traditional neutrality law, it upholds self-constructed differentiations between lethal/
non-lethal and direct/indirect weapon transports to Ukraine. This illustrates that, for
Austria, the interpretation of national neutrality law, public opinion, and political
considerations are the decisive factors, not the Hague Conventions. 5

As discussed in Part 1, the difference between traditional neutrality, self-defined
neutrality, and non-belligerency is legally irrelevant. Even if Austria were to qualify as
a non-belligerent under international law, the aggrieved belligerent, Russia, would not
be allowed to attack its territory. The advantages of a neutral state, such as Austria, are
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political- a neutral state can serve humanitarian and diplomatic purposes and
contribute, for example, to a peaceful solution of a conflict.’* Moreover, neutrality can
avoid the need to navigate unclear legal situations (see Part 3.V). And additionally, for a
belligerent disregarding international law - e.g., an aggressor - a neutral state in the
traditional or self-defined sense might seem more "innocent" and protection-worthy
than a non-belligerent state which supports a belligerent actively and militarily.>
Consequently, it is less likely for such a neutral state to be subject to an illegal act of
revenge.

These advantages for neutral states show that the decisive factor is not the adherence
to traditional neutrality obligations (a yes or no question) but the perception by other
states, >’especially the belligerents. The attempted bilateral peace talks between Russia
and Ukraine in 2022 and 2025 illustrate this point well—as intermediators, not neutral
Austria or Switzerland but NATO-state Turkey were chosen; other factors than official
military neutrality were more decisive. Having accepted that neutrality depends more
on perception than on law, it does not necessarily matter whether the Hague
Conventions or domestic neutrality law are adhered to. This means that neutrality
cannot be an end in itself—to prevent the political obsolescence of neutrality in the 21
century, one must follow a political strategy and aim, not just a tradition.>

FOOTNOTES

549. See Clancy (n 25) for details.

550. Greminger and Rickli (n 300) 29-30.
551. Clancy (n 6) 542-543.

552. Greminger and Rickli (n 300) 36.

553. See similiarly Ireland and before their NATO accession Sweden and Finland, Seger
(n 20) 265-266.

554. Bartolini and Pertile (n 5) 221, 228; Hilpold (n 538); Janik (n 528); Janik (n 527).
555. Schmid (n 1) 19.

556. Cf. for the subjective element of such a decision Gill and Tibori-Szabé (n 62) 342.
557. Cf. Swiss Federal Department of Foreign Affairs (n 305).

558. Cf. Seger (n 20) 267-271; cf. Greminger and Rickli (n 300).
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I11. Non-Belligerency

The second category, non-belligerency, is what happens in between, an intermediate
status.’® When neutrality obligations are breached and the threshold for co-
belligerency is not yet reached, a third state is a non-belligerent.>® Its concrete actions
can range, arguably, from sending non-lethal material as Austria does to delivering
lethal weapons as Germany does. Non-belligerency is a spectrum, reaching from small,
almost neutral support of a belligerent to almost co-belligerent assistance.

Accepting the optional character of neutrality means that opting for non-belligerency
is not a violation of the law of neutrality. But even if non-belligerency as a status is
legal, certain forms are illegal under general international law. As Schmitt indicates at
several points, the law of neutrality, IHL, and the legality of the use of force are quite
different regimes answering separate sets of questions. 3'A non-belligerent can violate
the prohibition of using force while respecting the other two regimes. 562

This implies that the legality of non-belligerency depends on whether the victim of
aggression or the aggressor is supported. That way, no references to the law of
neutrality, which is conceptually not apt for such a differentiation anyway (see Part
1.1V and Part 1.V), are necessary. As Schmid puts it: "[T]he prohibition on supporting
an aggressor is, in any event, clearly established. There is no room for any support to a
State waging war in contravention of the UN Charter".5®

Following Wentker and KreR, there are two reasons for this. First, supporting an
aggressor can form illegal aid or assistance in the commission of the internationally
wrongful act of aggression; second, when amounting to the use of force, it can
constitute an unjustified breach of Article 2(4) UNC.>%* According to Wentker and Kref,
supporters of a victim of aggression act legally under international law: If their support
does not involve the use of force (scenario 1), they support the victim state in its
individual right to self-defense. **If their support involves force (scenario 2), it forms,
according to Schmitt, an international wrongful act which can, as Wentker, Kref8, and
Schmitt point out, be justified as collective self-defense - provided that it is reported to
the UNSC under Article 51 UNC. 566

This raises the two questions: what constitutes the use of force, and whether non-
forcible measures are covered by self-defense. The first question is especially relevant,
as Schmitt and Biggerstaff argue, when the aggressor is less clear than in the Russo-
Ukraine war, and it is consequently uncertain whether a third state can use "collective
self-defense to fall back upon" to justify its use of force.’” In analogy to the ICJ
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Nicaragua case (dealing with support for non-state actors), Schmitt, Heller, and
Trabucco argue that "arming and training"*% by a third state can also form in an IAC a
use of force in violation of Article 2(4) UNC.>® According to Schmitt and Biggerstaff,
this indirect use of force has limits, for instance, "the mere supply of funds", s°which
the Court excludes.””* Consequently, they propose a list of potential factors to
determine when assistance qualifies as indirect use of force.” But instead of coming to
a conclusion, they call upon states and the international community "to clarify the
scope and threshold of indirect force" to "guide future State behavior."s”® Wentker and
Kref also differentiate between direct and indirect use of force, arguing that the
decisive factor is "the proximity of the assistance to the direct use of force by the State
that receives support."s* They conclude, aligning with explicit German opinio juris, that
Western support for Ukraine does not qualify as own indirect use of force so far.’”
Other authors consider this threshold as already scratched.5”s

Having Schmitt and Biggerstaff’s view on the unsettled criteria in mind, it is beyond the
scope of this paper to come to a final evaluation. It is important to note that non-
belligerent support for a victim of aggression, such as Ukraine, is legal®”” - either as
support for Ukraine’s individual self-defense or, when involving force, as a measure of
collective self-defense. According to Wentker and KreR, the non-notification of the
latter to the UNSC by all non-belligerent states would meanwhile violate an "obligation
procédurale" which can be read as an indication that states might not consider
themselves in a state of collective self-defense.>”

Regarding the second question, Buchan shows in a comprehensive analysis that Article
51 UNC raises a "general right under international law" to self-defense, which is not
limited to forcible measures.’” When not using force (scenario 1), third states can
legally support a victim of aggression in their individual right to self-defense.’ This
also follows from the sometimes rejecteds®! logic that if Article 51 allows the use of
force in (collective) self-defense, lesser means must also be allowed de majore ad minus.
582 Having accepted the optionality of neutrality obligations, this is, however, in any
event an irrelevant question - according to Gill and Tibori-Szabd, "no rule of
international law [...] prohibits States from providing the [...] victim State with support
not amounting to direct intervention."ss

Coming back to countermeasures®* discussed in Part 1.111, they do not offer a
convincing alternative to (collective) self-defense here, even if ignoring the
controversial character of their collective exercise.’® They cannot preclude the
wrongfulness of non-belligerent use of force in support of a victim of aggression since
Article 50(1)(a) ARSIWA excludes force.586

Hence, non-belligerency is legal under two conditions: It does not support a
belligerent’s aggression or its IHL violations, *¥’and when using force, it can preclude
the wrongfulness of this use of force. Non-belligerent support for a victim of aggression
is, therefore, generally lawful, while support for an aggressor is not. As explained
above, the inviolability of the territory of non-belligerents follows from their
sovereignty and not from their adherence to neutral obligations (Territorial Protection
Change). Heller and Trabucco argue that, under the jus ad bellum, weapon deliveries on
their way to Ukraine may not be targeted by Russia before entering Ukraine.>*
Consequently, legal non-belligerency has no legal consequences, while illegal non-
belligerency does, as Schmitt puts it, "open the door to countermeasures and
reparations.">®
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IV. Co-Belligerency

The third category is co-belligerency. According to Schmitt, co-belligerency or
partyhood in an IAC in support of another belligerent is a status determined by IHL.>
According to him, Gill and Tibori-Szabd, third states become co-belligerents when their
support for one of the belligerents passes a certain threshold. ¥'Schmitt notes that
"[t]he nature and extent of support that renders the supporting State a party to a
conflict is an unsettled issue of THL." 5?In analogy to the findings in Tadi¢,** Schmitt
classifies military equipment supplies and financial support as below this threshold,
while he argues that, for example, the enforcement of a no-fly zone over a belligerent’s
territory with force would pass this threshold.** Other authors, such as Ramya, argue
meanwhile that the sharing of intelligence by the Biden administration rendered the
USA already a party to the conflict.”

The legality of becoming a co-belligerent is, meanwhile, as Schmitt implies, not
determined under the law of neutrality or IHL but under the jus ad bellum. ¥*When a
state in self-defense asks for military support in the exercise of its legitimate right to
collective self-defense (Article 51 UNC), becoming a co-belligerent state is, according to
Schmitt, consequently a legal option for a third state, precluding the wrongfulness of
the use of force by the co-belligerent. 7El-Zein emphasizes, moreover, that the use of
force against this co-belligerent by the aggressor is illegal under jus ad bellum since
"there is no self-defense against lawful conduct.">*®

If a co-belligerent supports a state that is not in self-defense or a state that exceeds its
legitimate self-defense, the co-belligerency is illegal under the jus ad bellum. Moreover,
a co-belligerent can act illegally (under THL) when conducting war crimes or other
violations of THL. The legality of co-belligerency and of co-belligerent acts is, therefore,
determined under the jus ad bellum and IHL. It is never a violation of the law of
neutrality, which only outlines what a state needs to do to obtain the status of a neutral
state (Threshold Change).

The legal implication of co-belligerency is becoming a party to the conflict and the
application of IHL regarding the aggrieved belligerent.> Illegal co-belligerency and the
violation of THL give additionally rise to a co-belligerent’s international responsibility.
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V. Shades of Legality

Having contributed to a clarification of content, limitation, and legal consequences of
the options available for third states in an IAC, one practical problem remains, a second
form of legal uncertainty: The legality of co-belligerency and non-belligerency mainly
depends on whether the aggressor or the victim is supported. A remaining problem is
that the aggressor is frequently not authoritatively determined.®® We have already
seen in Part 1.IV., that different degrees of certainty regarding the identification of the
aggressor are discussed.®®! These "shades of legality" (see Illustration 15) are not only a
relevant factor in determining the legality of qualified neutrality but can also influence
a state’s choices when neutrality is one option among many. The less authoritatively
the aggressor is determined, the safer neutrality is as an option for third states.®?

In an international legal system, a competent court, such as the ICJ, that determines an
aggressor enjoys the highest possible authority. An authoritative and binding
resolution by the UNSC, even if politically colored, is comparable in its effect. If both
could not be issued (yet), a non-binding resolution by the UNGA is a good substitute.*®
Herdegen classifies its effect as "signaling a justification" because it "gives a basis for
the assumption that adhering to it is in line with the UNC."¢*

Weaker and thus legally riskier is the own determination of the aggressor by one state
or a group of states.* Gioia warns that "discrimination against one belligerent is
undertaken at a State's own risk and may give rise to international responsibility if an
authoritative determination is made that assistance was in fact given to the
aggressor."®¢ It is noteworthy that this risk arises from practical, not legal uncertainty.
As El-Zein puts it, "[e]ven if the aggressor is subjectively unknown, he does exist
objectively."s” Consequently, according to Gill and Tibori-Szabd, a UNSC or UNGA
resolution is no necessary legal basis for the support of a victim of aggression, but it
"would help in providing clarity and remove any doubt over which side is acting
lawfully".5% This will be especially important when, as Schmitt and Biggerstaff warn,
"identifying the aggressor in a future conflict may be less straightforward" than "in the
Russia-Ukraine conflict due to Russia’s blatant violation of peremptory norms of
international law".5®
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lllustration 14 - The Six Options Available for Third States in Case of an IAC and
Their Legality
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600. Cf. e.g., Herdegen (n 93) 3; cf. e.g., Talmon (n 204).

601. See also Ronzitti (n 2) 4-5 for a very helpful and inspiring overview of the
different possible circumstances.

602. For a general discussion on the authority determining the aggressor, the
legaconsequences, the safety, and on insightful primary sources in this regard see
Bowett (n 207) 180-181; from special interest is Bowett’s quotation of Dehn (n 223) 43
[inaccessible]: "Apparently the only safe course would thus be to adopt a status of strict
non-intervention [...] until the aggressor had been identified, by a decision of the
Security Council or by world opinion.".

603. See Talmon (n 2) 20 in the context of qualified neutrlity; and Bowett (n 207) 180;
theoretically, a UNGA resolution could exceed this effect when acting under the
‘Uniting for Peace’ Resolution (UNGA Res 377 [3 November 1950] UN Doc A/RES/377),
see Herdegen (n 93) 3, 10.

604. Own translation of Herdegen (n 93) 11.
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VI. Interim Conclusion

Under optional neutrality, there are therefore six main options available for third
states. While three of them are in principle legal, the authority determining the
aggressor plays an important role. This leads to different shades of legality, which will
influence third states’ decisions even if a new codification of neutrality law can be
achieved. This is unproblematic as nuances exist in many areas of international law,
and, different from qualified neutrality, these nuances are not decisive for the
applicability of neutrality law.
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Conclusion

The Russian aggression against Ukraine lends new urgency to the question of the
extent to which neutrality obligations are applicable after the adoption of the UNC.
Part 1 rejected compulsorily applicable, qualified, and obsolete neutrality based on
their conceptual flaws, inadequate incorporation of the change in the international
legal system, and the emergence of at least a third option for third states. It embraced
optional neutrality based on the finding that it has always been optional. Part 2
examined the legal uncertainty third states are facing regarding their options. It found
that uncertainty reproduces itself and is reflected in the German and Austrian debates
and their opinio juris. Following optional neutrality, Part 3 tried to answer this legal
uncertainty by explaining in more detail which options are available for third states -
neutrality, non-belligerency, co-belligerency, and their illegal counterparts. Having
answered the first part of the research question, we must examine what this means in
practice.

Part 3 wants to be understood as a proposal on how states could (and should) recodify
neutrality and non-belligerency in the 215 century. States should explain and delimit
which options are available for third states under which circumstances and what legal
implications they have. By following optional neutrality, Part 3 made a conceptually
convincing proposal which is more concrete than Zugliani’s vague conclusion that "the
conflict in Ukraine justifies calls for a codification of the law of neutrality".5° In
practice, as we have seen in Part 2, this is what matters—finding a path to a clearer
legal regulation that allows states to base their decisions on solid legal considerations
and explain their state practice confidently with respective opinio juris.

Especially in a time of declining multilateralism and more international (armed)
conflicts, a multilateral agreement on neutrality and non-belligerency is essential for
third states and belligerents. The answer to declining multilateralism can only be
increased attempts to act multilaterally.
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