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case and the nature of the allegations made.!?’ On the other hand, it is also crucial
for the Court to examine, in particular, GBV cases in a consistent and coherent
manner. In section 2, this paper identified that the Court has adopted either the
systemic approach or specific approach in domestic violence cases, with a recent
development that combines the two. However, concerning other forms of GBV,
there are so far only two cases — B.S. v Spain''® and Sabali¢ v Croatia'''~in which the
Court examined the complaints under Article 14.112 Moreover, in light of the solid
jurisprudence on domestic violence, Section 3 further explored the possibility for
the Court to have examined the Térshana case under Article 14 by adopting the
systemic and specific approaches or resorting to the positive obligation to conduct
an effective investigation arising from Article 14.

As the first case regarding an acid attack against women brought before the Court,
Térshana v Albania could have been a golden opportunity for the Court to establish
that another form of GBV — in addition to domestic violence —constitutes gender
discrimination. This paper hopes to provide insights for the Court so it can provide
a more comprehensive protection of women’s rights by recognizing the discrimi-
natory nature of not only ‘violence at home’ but also ‘violence beyond home’.

109 Macki€, Proving Discriminatory Violence, supra fn 49, p 39.
110 B.S. v Spain, Judgment, App no 47159/08, 24 July 2012.
111 ECtHR, Sabalic v Croatia, Judgment, App no 50231/13, 14 January 2021.

112 The figure was taken from the Violence Against Women factsheet produced by the Press Service of
the Court, updated in November 2022.

3. ADISPROPORTIONATE IMPACT
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A.INTRODUCTION

On 25 November 2019, the Inter-American Commission on Human Rights (IA-
CHR/the Commission) submitted an advisory opinion request to the Inter-Amer-
ican Court of Human Rights (IACtHR/the Court) on ‘differentiated approaches to
persons deprived of liberty’. With its request, the IACHR sought an interpretation
of ‘the differentiated obligations that the principle of equality and non-discrimi-
nation imposes on the States in the context of deprivation of liberty, in order to
address the situation of real inequality of groups that are in a special situation of
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risk’.11* In particular, the Commission inquired about women who are pregnant,
or postpartum and breastfeeding, LGBT persons, indigenous people, older persons
and children living in prison with their mothers.

Although the request included specific questions for each of the different groups
mentioned above, in essence, the IACHR formulated two general questions. First,
whether it is possible to justify under Articles 24 and 1(1) of the American Conven-
tion on Human Rights (ACHR/the Convention) the need to adopt differentiated ap-
proaches or measures to guarantee that the specific circumstances of these groups
do not affect the equality of their conditions vis-a-vis the other persons deprived of
liberty. Second, it queried the specific implications of the content of those provi-
sions for the scope of the correlative obligations of the state in this matter.

In this context, this paper presents an overview of the advisory opinion request,
particularly in relation to LGBT persons. It analyses the general questions raised by
the Commission and the plausible answers in the Inter-American Human Rights
System (IAHRS). In particular, it elaborates on the specific questions concerning
LBGT persons in prison. The paper addresses the potential of the IACtHR to devel-
op relevant standards to address the disproportionate impact on LGBTI+ persons
of the dire imprisonment conditions in the region and the lack of differentiated
protection. It also shows the shortcomings of the request in terms of the lack of
an intersectional approach as it engages with each of the groups. Lastly, the paper
focuses on the issue of the effectiveness of a potential decision from the Court by
discussing some of the challenges that could affect its impact on the situation of
LGBTI+ persons in prisons in the Americas.

B. THE ADVISORY OPINION REQUEST IN CONTEXT:
INTERNATIONAL STANDARDS ON DEPRIVATION OF LIBERTY
AND THE SITUATION OF LGBTI+ PERSONS IN THE PRISONS
OF THE AMERICAS

Understanding the importance of the IACHR’s advisory opinion request and the
potential decision from the IACtHR requires discussing the context in which such
a request takes place. To address this context and with it the practical relevance of
the request, this section contrasts the existing international standards concerning
deprivation of liberty in international law, with special emphasis on those deriv-
ing from the IAHRS, and the actual situation of the prisons in the American conti-
nent. Special attention is given to LGBTI+ persons and the disproportionate impact
they face when deprived of their liberty in these prisons.

1. GUIDING PRINCIPLES ON DEPRIVATION OF LIBERTY

The ACHR expressly refers to the essential aim pursued by the imposition of sanc-
tions restricting the right to personal liberty. Article 5(6) establishes that ‘punish-
ments consisting of deprivation of liberty shall have as an essential aim the reform
and social readaptation of the prisoners’.}1> This aim is consistent with the pur-
pose attributed to the deprivation of liberty in other international human rights
instruments. For instance, the International Covenant on Civil and Political Rights
provides that [t]he penitentiary system shall comprise treatment of prisoners the
essential aim of which shall be their reformation and social rehabilitation.!16 In
the same vein, the United Nations Standard Minimum Rules for the Treatment of
Prisoners (the Nelson Mandela Rules) provide that the purposes of imprisonment
and similar measures ‘can be achieved only if the period of imprisonment is used
to ensure, so far as possible, the reintegration of such persons into society upon
release so that they can lead a law-abiding and self-supporting life’.}1’

The IACHR has referred to Article 5(6) ACHR as a provision with ‘its own scope
and content, whose effective enforcement implies that the States must adopt all
measures necessary to achieve these purposes’.!8 In addition, it has identified
‘the reintegration into society and family life, as well as the protection of both the
victims and society’ as essential aims of punishments consisting of deprivation of
liberty.}1? It is this understanding of the essential purpose of the deprivation of
liberty that has given rise to the development of three principles within the IAHRS
for the protection of human rights in the context of prisons: (i) the principle of
humane treatment; (ii) the principle of the state’s special position of guarantor;
and (iii) the principle of compatibility between respect for the fundamental rights
of persons deprived of liberty and the attainment of the aims of citizen security.!20

The principle of humane treatment has been recognized in several internation-
al instruments.!2! In the Inter-American context, it finds its basis in Article 5(2)
ACHR, which, in addition to prohibiting the subjection of persons to torture, cruel,
inhuman, or degrading punishment or treatment, imposes the positive obligation
to treat all persons deprived of liberty with due respect for their inherent dignity.
For its part, the IACtHR has recognized that, by virtue of the aforementioned arti-
cle, persons deprived of liberty have the right to ‘live in prison conditions that are




compatible with [their] personal dignity’.!?? In the same vein, the Court has indi-
cated that in accordance with Article 27(2) of the Convention this right cannot be
suspended under any circumstances. In other words, this right is part of the non-
derogable core and states cannot allege economic hardship, war, public danger or
other public threats ‘to justify imprisonment conditions that do not respect the
inherent dignity of human beings’.13

In relation to the principle of the state’s special position of guarantor, the IACtHR’s
jurisprudence has been consistent, holding that [tJhe State has a special role to
play as guarantor of the rights of those deprived of their freedom, as the prison
authorities exercise heavy control or command over the persons in their custo-
dy’.1?* This special subjection between persons deprived of liberty and the state
implies enhanced responsibilities to guarantee, in accordance with the principle
of humane treatment, the conditions necessary to develop a dignified life and to ef-
fectively exercise those rights that cannot be derogated or whose restriction is not
anatural implication of the deprivation of liberty permissible under international
law. In that sense, the Court has indicated that ‘otherwise, deprivation of liberty
would effectively strip the inmate of all his rights, which is unacceptable’.1?°

The third guiding principle concerns the compatibility between respect for the
fundamental rights of persons deprived of liberty and the attainment of the aims
of public safety. In short, this principle means that respect for and protection of the
human rights of persons deprived of liberty ‘is not at odds with the aims of citizen
security, but is instead an essential element for the realization thereof’.1?6 In the
same sense, the Court has recognized that deprivation of liberty often brings, as
an unavoidable consequence, the impairment of the enjoyment of other human
rights in addition to the right to personal liberty, such as, for example, the restric-
tion of the rights to privacy and to the privacy of family life. Nonetheless, it has
emphasized that such restrictions must be strictly limited ‘since, under interna-
tional law, no restriction of a human right is justifiable in a democratic society
unless necessary for the general welfare’.1?

Considering these three principles, read together with the Inter-American corpus ju-
ris, it can be affirmed that a positive obligation is clearly imposed on states to take
appropriate measures to ensure that the conditions of detention observe due respect

for the dignity of the person deprived of liberty. All this in view of the special rela-
tionship of subjection between the state and that person. Likewise, the deprivation
of liberty cannot restrict rights beyond those strictly affected by the natural impli-
cation of the imposition of the sentence, which, as has been discussed, has as its es-
sential purpose the reform and social readaptation of the convicted persons. On the
contrary, the situation of special vulnerability of the person deprived of liberty, due
to the intensity in which the state can regulate their rights and obligations, requires
the latter to assume enhanced responsibilities, as well as special measures with a
view to ensuring respect and protection of the effective exercise of human rights.

2. THE SITUATION IN THE PRISONS OF THE AMERICAN CONTINENT
AND ITS DISPROPORTIONATE IMPACT ON LGBTI+ PERSONS

In light of the above standards, it is now appropriate to address succinctly the main
challenges in respecting and guaranteeing the human rights of persons deprived of
liberty in the real context of prisons in the Americas and, more broadly, its impact
on LGBTI+ persons. Regarding the actual context of prisons, the IACHR itself has
identified the following problems as the most serious and widespread in the region:

(a) Overcrowding and overpopulation

(b) The deficient conditions of confinement — both physical conditions
and the lack of basic services

(c) The high incidence of prison violence and the lack of effective control
by the authorities

(d) The use of torture in the context of criminal investigations
(e) The excessive use of force by those in charge of security at prisons

(f) The excessive use of preventive detention, which has direct
repercussions on overpopulation of the prisons

(2) The lack of effective means for protecting vulnerable groups

(h) The lack of labour and educational programmes, and the lack
of transparency in the mechanisms of access to these programmes

(i) Corruption and the lack of transparency in prison management!2

Similarly, the United Nations Latin American Institute for the Prevention of Crime
and the Treatment of Offenders has identified the following five essential issues of
concern regarding prison systems in Latin America:

(a) Lack of integral policies (criminological, of human rights, penitentiary,
of rehabilitation, of gender, of criminal justice)

(b) Overcrowding, originated by budget reductions and lack of adequate
infrastructure




(c) Poor quality of life in detention centers
(d) Insufficient penitentiary personnel, without adequate training
(e) Lack of labour and education programmes for imprisoned persons.'?°

In this context of structural deficiencies in the prison systems of the American re-
gion, LGBTI+ persons deprived of liberty comprise a particularly vulnerable group
in the criminal justice system.!3% Incarcerated LGBTI+ individuals are particularly
vulnerable, not only suffering the consequences of the prejudicial views existing
in their societies more broadly, but also being subjected to human rights viola-
tions in the penitentiary centres, both by officers and other inmates, which are
enabled due to their deprivation of liberty.!3! The most common forms of violence
stemming from identifying or being perceived as LGBTI+ are based on precepts
regarding non-conformity with the heteronormative system: women who are
perceived as ‘masculine’ are subjected to harassment, physical abuse and ‘forced
feminization’, while gay men or trans women are constantly subjected to sexual
servitude, which amounts to a form of torture or sexual slavery. 132 In the case of
trans persons, who experience a higher incidence of violence and discrimination,
the situation becomes particularly harmful when they are placed in centres that
do not correspond to the gender with which they identify. This action not only
constitutes a clear disrespect toward their identity, but also puts them in a situa-
tion of greater risk depending on their case.!?3

Generally, prison systems are governed by the principle of separation according
to the sex assigned to the person at birth, which in practice constitutes a true bi-
nary cisgender system. Consequently, intersex, trans and non-binary people face
challenges when trying to be placed in spaces that respect their gender diversity.
Normally these people are taken to sex-determined centres based on the genitalia
they possess at the time of their arrest, without taking into consideration their
self-perceived gender or their gender expression. The discrepancy between the
sex-determined placement and the actual gender identity and expression of the
person exposes them to a greater wave of verbal, physical and sexual aggression as
part of the stigmatization suffered by LGBTI+ people in general.!3*

Similarly, due to fear of harassment, discrimination and isolation, LGBTI+ peo-
ple are forced to hide their sexual orientation or gender identity (when possible),
which deprives them of living and expressing their identity as they see fit; this, in
turn, can have a negative impact on their future life. In this sense, the IACtHR has
indicated that whoever decides to assume their self-perceived gender identity is
the holder of legally protected interests connected to the right to privacy, free de-
velopment of personality and sexual self-determination in accordance with their
gender self-identity.!*> Consequently, under no circumstances can they be subject-
ed to restrictions simply as a result of fear, stereotypes or social and moral prej-
udice lacking reasonable grounds.!® The fact that a person cannot express their
gender identity or sexual orientation without coercion or unjustified controls and
without limits, other than those imposed by the rights of others and the legal or-
der, implies a clear violation of their life project, which is a key element of the
right to free development of personality and, therefore, of the right to privacy.!3’
Additionally, such interference would violate the right to freedom of expression
as it would limit the expression of an essential element of the person’s identity.138
Due to the multiple problems generated by the heteronormative, cisgender and bi-
nary vision prevailing in prisons, some centres have resorted to isolation and seg-
regation of LGBTI+ persons. Indeed, prison authorities resort to individual cells for
the LGBTI+ individual’s alleged protection, sometimes for weeks, months or even
years. This practice of solitary confinement can cause severe mental and physical
pain or suffering to the extent that it has been considered that it can amount to cru-
el, inhuman, or degrading treatment or punishment and even torture.!3® In some
cases, it can also be the result of informed discussions between prison authorities
and inmates who prefer to be in isolation rather than exposed to permanent abus-
es.140 Such facts show that traditional prisons certainly do not represent a safe
place for LGBTI+ persons and the few protection measures implemented in these
cases can be detrimental to the rights of this group.
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C. DIFFERENTIATED APPROACHES TO LGBTI+ PERSONS
DEPRIVED OF LIBERTY

As indicated in the introduction above, the IACHR’s request raises two general
questions. First, whether it is possible to justify under Articles 1(1) and 24 ACHR,
the need for states to adopt differentiated measures or approaches to ensure that
equality is observed in the conditions of vulnerable groups in prisons vis-a-vis oth-
er inmates. In case of an affirmative answer to this question, the Commission que-
ries the scope of these articles with respect to the obligations that states must have
in providing differentiated treatment to these groups in order to guarantee the pro-
tection of the rights of these persons. The following subsections address these two
issues with the aim of providing an overview of how the Inter-American frame-
work could respond to the situation of inequality in prisons and its differentiated
impact on LGBTI+ persons. First to be discussed are the state obligations deriving
from the principle of equality in the context of prisons and, second, the state’s ob-
ligations concerning differentiated treatment or special measures required to en-
sure equality of LGBTI+ persons deprived of liberty.

1. THE PRINCIPLE OF EQUALITY AND NON-DISCRIMINATION
AND ITS IMPLICATIONS FOR STATE OBLIGATIONS IN THE CONTEXT
OF DEPRIVATION OF LIBERTY OF VULNERABLE GROUPS

To address the question on the possibility of justifying under Articles 1(1) and 24
the adoption of differentiated approaches in favour of vulnerable groups in prisons,
we must study in a broad sense the principle of equality and non-discrimination
and, more specifically, the provisions that enshrine it in the ACHR. The principle
of equality and non-discrimination entails the recognition of an essential idea in
the international protection of human rights: that all human beings are equal. The
IACtHR has referred to this notion of equality, affirming that it ‘springs directly
from the oneness of the human family and is linked to the essential dignity of the
individual’.!*! The Court has also established that ‘the fundamental principle of
equality and non-discrimination has entered the realm of jus cogens. The juridical
framework of national and international public order rests on this principle and
permeates the entire legal system.’142

The ACHR contains two specific provisions that give practical meaning to this
principle. The first is Article 1, which enshrines the obligation to respect the rights
in the Convention itself without discrimination of any kind. The second provision
is Article 24 on equality before the law, which establishes that all persons are equal
before the law and, consequently, are entitled, without discrimination, to equal
protection. It can be noted that, according to the doctrine, we are faced with what
has been called a subordinate clause with respect to Article 1, and an autonomous

clause with respect to Article 24. The IACtHR has referred to the distinction be-
tween these two provisions and has explained:

The difference between the two articles lies in that the general obligation
contained in Article 1(1) refers to the State’s duty to respect and guarantee
‘non-discrimination’ in the enjoyment of the rights enshrined in the Ameri-
can Convention, while Article 24 protects the right to ‘equal treatment before
the law.” In other words, if the State discriminates upon the enforcement of
conventional rights containing no separate non-discrimination clause a vi-
olation of Article 1(1) and the substantial right involved would arise. If, on
the contrary, discrimination refers to unequal protection by domestic law, a
violation of Article 24 would occur.}4?

It should also be noted that the principle of equality is not limited to formal equal-
ity, which defines this principle as a neutral imposition of consistent treatment.
On the contrary, in its substantive or material conception, this principle involves
considering the actual impact of such treatment.** Consequently, the principle
of equality may require states to treat certain persons differently in order to over-
come historical patterns of disadvantage.!* It is these two conceptions of the prin-
ciple of equality that, in its negative formulation as non-discrimination, underpin
both the prohibition of direct and indirect discrimination.

In this sense, the Court has previously referred to the fact that international hu-
man rights law not only prohibits deliberately discriminatory policies and practic-
es, but also those with a discriminatory impact on certain categories of persons!'46
and that, consequently, states must not only ‘abstain from taking any action that
is directly or indirectly addressed, in any way, at creating situations of discrimina-
tion de jure or de facto’,'*” but also ‘are obliged to “take positive steps to reverse or to
change discriminatory situations that exist in their societies to the detriment of a
specific group of people”.148

In effect, the jurisprudence of the Court acknowledges the specific situation of
certain vulnerable groups and, consequently, the particular protection that the
state must adopt in their favour. For instance, with regards to children, it has em-
phasized that not only do they have the same rights as all human beings (adults
or otherwise), but they also have ‘special rights derived from their condition, and




these are accompanied by specific duties of the family, society, and the State’.!4

Similarly, based on the actual situation of foreigners subject to criminal proceed-
ings, the Court has highlighted the importance of providing a translator to those
who do not know the language in which the proceedings are conducted, as well as,
in the cases of foreigners, the right to be informed in a timely manner that they can
count on consular assistance.!®® In relation to indigenous peoples, the Court ad-
opted a similar approach in determining that ‘it is essential for the States to grant
effective protection that takes into account their specificities, their economic and
social characteristics, as well as their situation of special vulnerability, their cus-
tomary law, values, and customs’.!>!

With regards to women, the IACtHR has referred to the need to adopt positive
measures to guarantee effective and equal access to justice in the case of rape
as a manifestation of discrimination against women.!>? In the particular con-
text of prisons, the Court has indicated, for example, ‘that female detainees must
be supervised and checked by female officer and pregnant and nursing women
must be offered special conditions during their detention’.!>3 In the same sense,
in an order for provisional measure, the Court has emphasized ‘the State’s duty
to offer special attention to pregnant and nursing women during their detention.
Moreover, it is the duty of the State to protect women against all forms of dis-
crimination and violence, even more when they are held in custody of the State,
which is why they must be separated from men and be supervised and checked
by female officer’.>*

Anotherrelevant example can be noted in the context of juvenile detention. In this
connection, the Court has considered that, for example, in addition to the state’s
obligations deriving from the right to life of all persons, it finds an additional ob-
ligation in Article 19 ACHR: ‘On the one hand, it must be all the more diligent and
responsible in its role as guarantor and must take special measures based on the
principles of the best interests of the child. On the other hand, to protect a child’s
life, the State must be particularly attentive to that child’s living conditions while
deprived of his or her liberty, as the child’s detention or imprisonment does not
deny the child his or her right to life or restrict that right.’'>

The above decisions of the Court show that pursuant to Articles 1 and 24 ACHR,
differentiated approaches or special measures are not only permitted, but states
have an obligation to adopt them in order to guarantee the equality of groups
subjected to situations of structural inequality. In turn, this jurisprudence is con-
sistent with state practices in the region. In this sense, Article 342 of the Code of
Criminal Procedure of the Dominican Republic, as well as the Single Regulatory
Decree of the Administrative Sector of the Interior of the Republic of Colombia,
are two key examples to consider in this respect. For instance, Article 342 of the
Dominican Code of Criminal Procedure adopts a differentiated approach regard-
ing the special conditions for serving the sentence in favour of persons over 70
years of age, persons with a terminal illness or supervening dementia, pregnant
or nursing mothers and persons addicted to drugs or alcohol. In the case of the
Colombian Single Regulatory Decree, state authorities must adopt measures that
recognize the particularities of the population that due to different grounds are in
circumstances of vulnerability and required differentiated protection and affirma-
tive-action policies.!*®

In light of the above, in the framework of the IACHR’s advisory opinion request,
it will be possible for the Court to conclude, without any doubt, that in matters of
deprivation of liberty and pursuant to the principle of equality and non-discrim-
ination, special measures or differentiated approaches are valid, admissible and
justifiable in accordance with the ACHR. In this sense, the following subsection
discusses the scope and content of this obligation vis-a-vis LGBTI+ persons de-
prived of liberty.

2. EQUALITY AND NON-DISCRIMINATION OF LGBTI+ PERSONS IN THE PRISONS:
STATE OBLIGATIONS AND SPECIAL MEASURES

LGBTI+ persons have historically been discriminated against and, as such, face dis-
proportionate human rights violations in relation to other persons who do not be-
long to a vulnerable group, both inside and outside of prisons. Both the Court and
the Commission have identified the special situation of vulnerability of this group
given the frequent human rights violations they experience in American societies,
and which are exacerbated in the context of prisons.!>” In these circumstances, prin-
ciples such as non-discrimination, equality before the law and the right to humane
treatment are of particular importance for LGBTI+ persons. Considering the princi-
ple of equality and non-discrimination, it is imperative for states to take positive ac-
tion to guarantee their rights in accordance with the framework of equal treatment
in the terms of the international corpus juris. In this sense, the IACtHR has indicated
that ‘States are obliged to adopt positive measures to reverse or to change discrimi-




natory situations existing within their society that prejudice a specific group of per-
sons. This entails the special obligation of protection that the State must exercise
with regard to the actions and practices of third parties, who with its acquiescence or
tolerance, create, maintain or facilitate discriminatory situations.’>8

It is in this context that the Commission, in its request for an advisory opinion,
puts forward the following questions to the Court regarding the obligations of
states to ensure adequate conditions of detention for LGBTI+ persons:

1. How should States take into account the gender identity with which a person iden-
tifies himself or herself when determining the unit where they should be placed?

2. What specific obligations do States have to prevent any act of violence against
LGBT persons deprived of liberty that do not involve segregation from the rest of
the prison population?

3. What are the special obligations that States have with regard to the particular me-
dical needs of transgender persons deprived of liberty and, in particular, if appli-
cable, with regard to those who wish to begin or continue their transition process?

4. 'What special measures should States adopt to ensure the right to intimate visits
of LGBT persons?

5. What particular obligations have States with regard to recording different types
of violence against LGBT persons deprived of liberty?!>°

This paper does not propose to supplant the Court in its exercise of providing a de-
finitive answer to these questions. On the contrary, the objective of this subsection
is to provide a glimpse of some of the possible answers to these questions based on
the sources of law relevant to the Court. Thus, in order to address the differentiat-
ed approaches imposed by the principle of equality in the case of LGBTI+ persons
deprived of liberty, a series of specific obligations and special measures that states
must observe to guarantee the rights of such persons in prisons are identified.

a. Gender Identity, Gender Expression and Intimate Visits

With respect to the questions that are particularly related to gender identity,
gender expression and intimate visits, three aspects of special importance are
identified regarding the state’s obligations towards LGBTI+ persons deprived of
liberty. First, states must adopt differentiated approaches centred on the princi-
ple of self-identification and respect for gender identity and expression. It is the
obligation of states to provide adequate medical care to LGBTI+ persons, includ-
ing for the specific needs of transgender persons. Similarly, states must guarantee
intimate visits in conditions that respect personal and family privacy, sexual and
reproductive rights, as well as the free development of personality.

With respect to the principle of self-identification, the IACtHR has established
that sexual orientation, gender identity and gender expression are protected cate-

gories under Article 1(1) ACHR.'®0 In this regard, it has reiterated on several occa-
sions that discrimination based on any of these protected categories constitutes a
violation of the Convention.!®! In the case of persons deprived of liberty, the ques-
tion arises as to how the gender identity with which the person identifies should
be considered when determining the penitentiary unit to which they should be
admitted. The answer is in the principle of self-identification as assumed by both
the IACHR and the IACtHR.'%2 In other words, in order to respect a person’s gender
identity, it is essential to consider how that person self-identifies.

In this vein, the Court has indicated that gender identity is linked to freedom and
the possibility of every human being to self-determine and freely choose what
gives meaning to his or her existence.!®3 This means that the possibility to express
someone’s gender must also be understood as a protected component of a person’s
identity. Therefore, non-recognition of gender identity may constitute censorship
of those gender expressions that do not correspond to cis and heteronormative
standards.!®* Consequently, the principle of self-determination of the individual
should serve as the basis for determining which facilities they should be placed in.
In practical terms, the observance of this principle implies that the gender identity
of persons held in detention centres should be recognized and that this recognition
should not entail abusive and pathologizing requirements such as surgical opera-
tions.1®> By the same token, the failure to consider the gender identity of a person
when placing them in a penitentiary centre amounts to discriminatory treatment,
which in turn constitutes a violation of the ACHR.166

It should also be noted that in states that do not allow changes to gender markers
in official documents, it is even more difficult to place the person in a centre corre-
sponding to the gender with which they identify. In this situation, states are obliged
to respect and guarantee to all persons the possibility of registering or adapting the
components of name, gender and image in their official identity documents. This
would make it easier for people to be recognized in detention centres according to
their gender identity. The Court itself has previously referred to the right of every per-
son to define their gender identity and to have it recorded in official documents.!6’
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Concerning the state’s obligation to provide adequate medical care for LGBTI+
persons, this is closely related to the right to humane treatment under Article 5
ACHR.1%8 Article 5 includes within its broad spectrum the sphere of the right to
health!®® as it guarantees the right to physical, mental and moral integrity which
in turn implies guaranteeing access to adequate medical care.'’? Consequently,
states must protect the physical, mental and moral integrity of persons deprived
of liberty by guaranteeing them a regular medical checkup.!”! Similarly, ensuring
effective medical assistance for persons deprived of liberty safeguards the right to
health, contained within the scope of the right to life and the right to humane
treatment enshrined in the Convention.

Other instruments of the IAHRS expressly recognize the right to health. For in-
stance, the Additional Protocol to the American Convention on Human Rights
in the area of Economic, Social, and Cultural Rights (Protocol of San Salvador)
in its Article 10 or the American Declaration of Human Rights in its Article XI.
Precisely, in the Protocol of San Salvador, as in the ACHR, there are provisions
indicating that the rights contained therein, such as the right to health, must be
guaranteed without any discrimination whatsoever. 172 Therefore, in the case of
LGBTI+ persons deprived of liberty, their right to health must be guaranteed and
free of charge, since the provision of free medical services to persons deprived of
liberty is the responsibility of the state.l”> Consequently, every prison must have
a healthcare service that can evaluate and protect the physical and mental health
of inmates, particularly those who have special health needs, asindeed many trans
persons may have.l74

In the case of transgender persons deprived of liberty, medical attention has a
special relevance. Discrimination that affects LGBTI+ persons places them in a
cycle of exclusion that often includes lack of access to services and social bene-
fits inside and outside prisons.!”®> Transgender persons not only have the right to
be guaranteed adequate medical attention by the state, but this medical attention
should also include any special need such as gender-affirming treatment. This is
supported in the Yogyakarta Principles Plus 10 where it is indicated that states

have to provide access to and continuation of gender-affirming treatment.!’® In
this regard, the failure to consider the human rights situation and special health
needs of trans persons deprived of their liberty may result in cruel, inhuman and
degrading treatment.!”?

The third aspect concerns the state’s obligations with respect to intimate visits.
The right to receive intimate visits in detention centres must be guaranteed to all
persons without discrimination. Undoubtedly, these visits are part of the private
sphere of the person, and in that sense, denying an intimate visit based on sexual
orientation or gender identity is a clear violation of the right to privacy and family
life.178 In addition, such a restriction, depending on the particularities, could also
raise a case for a violation of Article 11(2) ACHR, which deals with the protection
of honour and dignity. The specific situation of LGBT+ persons deprived of liberty
implies that states must not only guarantee intimate visits but must do so in a
manner that does not force the inmate or the visitor to reveal private information
such as their orientation or any aspect of their identity beyond what is strictly nec-
essary to safeguard security in the prison. The information handled in this regard
shall be safeguarded in such a way that neither the inmate nor their intimate visi-
tor is exposed on the premises to other inmates, prison staff or other visitors. The
intimate visit to the LGBTI+ person may not expose them to greater risks, nor may
it involve revealing private information about themselves or their visit that may
make them susceptible to further stigmatization.

b. Violence Against LGBTI+ Persons

With respect to the questions concerning violence committed against LGBTI+ per-
sons deprived of liberty, it is necessary to note some special obligations and mea-
sures related to the prevention, investigation and punishment of violence against
LGBTI+ persons. In the context of prevention, states must ensure that prisons have
supervision mechanisms that allow security agents to quickly and effectively iden-
tify any type of aggression against vulnerable persons within the centre. This su-
pervision should include a prevention scheme in which officers are fully aware of
the special risk situation of LGBTI+ persons and the constant aggressions to which
they may be subjected as a result of social stigmas. Such a prevention scheme
requires providing training to security personnel on issues such as equality and
non-discrimination, sexual orientation, gender identity and gender expression.

Another key element to support the prevention of future cases is adopting a special
registry of complaints related to violence against LGBTI+ persons deprived of liberty.
Such information could contribute to reducing the invisibility of violence against
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these persons and would make it possible to address this problem with public poli-
cies and adequate resources. Similarly, states must ensure that adequate procedures
are in place to ensure the efficient reception and processing of complaints so that
the relevant authorities can act upon them. This should be a simple procedure, with
as little bureaucracy as possible in order to efficiently meet the needs of the victim.

In turn, regarding the investigation and administration of justice for cases of vio-
lence against LGBTI+ persons in prisons, states must observe Inter-American stan-
dards of due diligence. The IACtHR has already referred to protocols of this nature in
cases of violence against LGBTI+ persons. In addition, due to the particular gravity of
sexual violence, which could also be classified as sexual torture under the relatively
broader definition of torture of the Inter-American Convention to Prevent and Pun-
ish Torture, the enhanced duty to investigate implies the adoption of special mea-
sures that allow for expeditious, impartial and effective investigations. Similarly,
the Inter-American Convention on the Prevention, Punishment, and Eradication of
Violence against Women imposes enhanced due diligence obligations upon states
in cases relating to violence against lesbian, bisexual and trans women.17

To that end, states must ensure that situations of violence are reported without de-
lay to a judicial or other competent authority that is independent of the authority
responsible for the detention and that has the powers and means to conduct such
an investigation. States should also implement, mutatis mutandis, the relevant stan-
dards of the Istanbul Protocol'® and the Minnesota Protocol'®! that may be appli-
cable to investigations of sexual violence in prisons. Although these two protocols
constitute soft-law instruments, the Inter-American Court has previously resorted
to them in its decisions as a guide to somehow operationalize the obligations de-
rived from the ACHR and other Inter-American instruments.!8?

States not only have the obligation to investigate and punish but also offer vic-
tims reparations with the aim of transforming discriminatory patterns. Likewise,
states must guarantee through their domestic law that the real conditions faced
by LGBTI+ people in prisons are considered by domestic courts when imposing a
sentence so that it does not disproportionately affect the person beyond what is
strictly necessary to achieve its essential purpose. A concrete example that can be
cited as good practice is a case in Argentina where a judge recognized the special
vulnerability of a transgender woman and placed her under house arrest after she
had originally been detained in a men’s prison where she was subjected to insults,
threats and beatings by prison guards.!®

These special measures and differentiated approaches are not exhaustive but
rather illustrative of the multiple avenues that could be pursued by states to com-
ply with their international obligations regarding the principle of equality and
non-discrimination in the context of the deprivation of liberty of LGBTI+ persons.

D. AN ADVISORY OPINION REQUEST ON LGBTI+ PERSONS
DEPRIVED OF LIBERTY: SHORTCOMINGS AND LIMITATIONS

The Commission’s resort to the advisory jurisdiction of the IACtHR in this matter
does not come without its shortcomings, both in general terms with respect to the
limitations resulting from the advisory function of the Court and more specifically
in terms of the formulation of this specific request. In this regard, the following
subsections discuss two aspects of particular relevance: first, the need for an inter-
sectional approach neglected in the formulation of the request and, second, some
of the challenges that would be faced by effective compliance with an eventual
decision of the Court.

1. THE NEED FOR AN INTERSECTIONAL APPROACH

In addition to the already discussed state obligations deriving from the principle
of equality and non-discrimination with respect to LGBTI+ persons deprived of lib-
erty, the differentiated approaches or special measures to be adopted in this regard
must necessarily have an intersectional approach. This intersectional approach to
the issues raised with respect to each of the groups referred to in the Commission’s
request is of utmost importance, not only for the Court’s decision but also for the
states applying the standards and adopting the measures established in that deci-
sion. However, the IACHR’s request itself seems to neglect this aspect by engaging
with each of the groups separately and consequently losing sight of the intersec-
tional discrimination to which LGBTI+ persons who also belong to other vulnera-
ble groups are subjected to.

Intersectional discrimination means that ‘some victims of discrimination are dis-
criminated against because of several traits associated with negative stereotypes
deeply rooted in society, which, on the one hand, amplifies the severity of the in-
jury to their dignity and, on the other hand, somehow transforms the type of in-
jury’.184 This discrimination is not simply additive, that is, it involves more than
discrimination on two or more grounds. It is, on the contrary, discrimination re-
sulting from different grounds that cannot be separated from each other and due
to their connection create unique forms of disadvantage.'8

In order to address this type of discrimination, an intersectional approach plays
a key role by making it possible to recognize the heterogeneity of different his-




torically marginalized persons and the risk factors deriving from their particular
situation as members of vulnerable groups. This approach also allows aspects of
the discrimination suffered by these people that would otherwise be invisible to be
addressed, which is essential for combating discrimination and promoting condi-
tions of equality in the context of deprivation of liberty. In other words, only with
this approach can standards for special measures truly encompass the different
experiences of people belonging to more than one group at special risk in prisons.

While the Commission does not apply this approach in the formulation of the re-
quest, nor refers to it in its subsequent submissions, both the Court and the states
can still adopt this intersectional approach. A clear example of how this approach
was neglected in the formulation of the request can be noted in the questions re-
garding special measures for children living with their mothers in prisons. In this
case, an intersectional approach would imply reframing the issue to focus any spe-
cial measure on the protection of the family bond between the person who plays
the role of main caregiver of the child regardless of their gender or reproductive ca-
pabilities. Instead, the way in which the question is formulated seems to highlight
the importance of protecting an implicit child-mother bond which in fact entails
an eminently patriarchal perspective.

In practical terms, with respect to LGBTI+ persons deprived of liberty, intersection-
ality within the differentiated approaches or special measures regarding persons
deprived of liberty will serve as the framework for the recognition of the special
needs of those LGBTI+ persons who are themselves members of other groups re-
ferred to in the request such as indigenous people, pregnant persons or elderly per-
sons. Therefore, it would ensure that these persons are not excluded from other
special measures as a result of belonging to more than one group. The cross-cutting
nature of this approach will allow for a much more comprehensive approach to
the content and scope of the obligations of states in terms of equality and non-dis-
crimination in the context of deprivation of liberty pursuant to Articles 1(1) and
24 of the Convention.

2. CHALLENGES TO THE EFFECTIVENESS OF THE DECISION

There are multiple challenges that come to mind with respect to how a decision
from the Court can effectively impact the situation of LGBTI+ persons in prisons.
These range from common arguments reflecting the de-prioritization of human
rights in prisons such as the often-cited lack of resources to improve the conditions
in the correctional facilities, to the lack of political will and social prejudice when
it comes to LGBTI+ persons, including those in prison. However, addressing such
challenges in detail is not the objective of this subsection. Instead, it discusses the
issue of effectiveness from a broader perspective by focusing on the advisory func-
tion of the Court and its limitations.

The issue of compliance (or lack thereof) with the contentious decisions of the
IACtHR has always been a topic of concern in the IAHRS. Regarding advisory
opinions, the issue is even more complicated as it revolves around the question

of whether these decisions are binding.!8 Undoubtedly, the debate on the legal
effect of advisory opinions is a wide-ranging issue in international human rights
law to the point that the Court’s own position has evolved over time. In its firsts
advisory opinions, the Court affirmed both that advisory opinions ‘lack the same
binding force that attaches to decisions in contentious cases’'®” and that its advi-
sory jurisdiction fulfills a ‘consultative function’.!®® Years later, the Court revised
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its position and held that these decisions have ‘undeniable legal effects’'®® without

providing much detail on these effects.

Regardless of the position that this author adheres to, what is undeniable is that
the discussion reveals a lack of clarity that widens the margin of discretion of
states in interpreting the effects of these decisions. In turn, this implies that pro-
gressive advisory opinions on issues of high social and political polarization, such
as the rights of LGBTI+ persons, end up being ignored by states where advanced
criteria are often more necessary. A clear example of this is Advisory Opinion OC-
24. Although this includes innovative standards in favour of same-sex couples and
respect for gender identity, its reception is far from being generalized among the
states subject to the jurisdiction of the Court.

Another practical implication of the lack of clarity as to the legal effects of advi-
sory opinions is that the value attached to the standards developed therein will
ultimately be subject to the determination of state authorities with special empha-
sis on domestic courts. This means that a victory in favour of the human rights of
LGBTI+ persons deprived of their liberty within the Court would be no more than
the starting point for multiple battles at the domestic level in each of the states
with constant risks of less favourable outcomes.

Lastly, it should be noted that as the Court increases its advisory jurisprudence, it
is also increasing the fear of instrumentalizing this advisory function to address
complex political issues or resolve matters that could very well be encompassed
in a contentious case.'® It would be far-fetched to conclude that this advisory re-
quest falls into one of these two scenarios. However, this issue is relevant to the
extent that it essentially underscores a criticism that at the very least attempts to
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undermine the legitimacy of the Court’s advisory jurisdiction. In any case, it should
be clearly stated that these challenges in no way mean that the advisory opinion
request or the eventual decision of the Court could not constitute a milestone in
favor of the rights of these vulnerable groups. On the contrary, it has already served
as an opportunity for states, international organizations, academic institutions and
members of civil societies to discuss the issue and provide their views to the Court.

E. CONCLUSIONS

Correctional facilities in the Americas are challenging spaces for the protection
and exercise of human rights in general. In addition to the already dire detention
conditions, the specific circumstances of each of the groups referred in the IACHR’s
request leave no doubt regarding the need for the states to adopt differentiated ap-
proaches and special measures to ensure that such circumstances do not affect the
equality of conditions of these persons vis-a-vis other persons deprived of liberty.
This conclusion would be the only course of action through which states could en-
sure their full compliance with their obligations under Articles 24 and 1(1) ACHR.

Regarding LGBTI+ persons deprived of their liberty, an interpretation of the In-
ter-American corpus juris and other relevant sources pursuant to the principle of
equality and non-discrimination would lead the Court to identify special measures
in favour of this group. Similarly, when dealing with the scope of the obligations,
the legal framework makes it plausible for the Court to address the differentiated
approaches regarding gender identity, intimate visits and the prevention, investi-
gation and punishment of violence against LGBTI+ persons in prison.

Nonetheless, this effort to improve respect for human rights of vulnerable groups in
prisons by both the Commission with its request and eventually the Court with its
decision, could still be hampered by the inherent limitations of the Court’s advisory
or non-contentious jurisdiction. Not only will there be criticism of the legitimacy of
any forward-thinking measures or standard identified by the Court, but it will also
face questioning as per the binding effect of advisory decisions. Be that as it may, the
direct or indirect value of an advisory opinion on this matter cannot be undermined,
especially as it has the potential of shedding light on a long-neglected issue such as
the disproportionate effect of detention conditions on those most vulnerable.

Lastly, the long path towards the full realization of effective conditions of equality
and non-discrimination in the Americas must be traversed with an intersectional
approach that, in a cross-cutting manner, allows the adoption of relevant measures
to address discrimination and overcome the stigma and prejudices that are widely
rooted in our societies. The Court has a unique opportunity to highlight the im-
portant role of this approach to ensure that states adequately consider the reality
of these groups when discharging their obligations under the Convention.

4. GAYS’ ANATOMY:

DISSECTING DISCRIMINATION
AGAINST LGBTIQ

IN THE EUROPEAN CONVENTION
ON HUMAN RIGHTS

Giulio Fedele'?"

A.INTRODUCTION: EQUALITY IN THE EUROPEAN CONVENTION
ON HUMAN RIGHTS

Since Aristotle and Plato, there is a common understanding that equality embod-
ies a basic principle whereby ‘likes should be treated alike’.'®? Some think that
this proposition is in fact so self-evident and logical that if we look closer we will
find the concept to be ‘empty’.1?3 Nevertheless, the principle encompasses several
meanings, this being only one of them.!%*

Equality represents the principle underlying most/all human rights instruments.
Amongst them, the European Convention on Human Rights (ECHR/the Conven-
tion) plays a key role in the protection of rights in the regional context of Europe.
Although the Convention does not include any explicit provision establishing a
‘right to equality’, this fundamental value is protected by way of the principle of
non-discrimination, which is enshrined in Article 14: ‘The enjoyment of the rights
and freedoms set forth in this Convention shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or other opin-
ion, national or social origin, association with a national minority, property, birth
or other status’.

Since Article 14 is of an ancillary nature, meaning that it applies in conjunction
with other Convention rights, a more general provision against discrimination is
also included in Article 1 of Protocol No. 12, adopted in 2000. The provision ex-




