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Abstract

In light of the recenEC — Seal Productdispute in the WTO involving the public morals
exception of GATT XX(a), this thesis aims at fingicriteria to delimit the scope of this

concept, to prevent that WTO Members could judiiygely any trade measure under this
exception. To this end, insights from a comparigothe GATT National Security exception,

and from the European Court of Human Rights’ agsess of its morals exception are sought
and applied to the analysis of GATT XX(a). Thisdisefinds that the most appropriate way to
delimit the scope of ‘public morals’ is within timecessity test of GATT XX(a). In a process
of ‘weighing and balancing’ under the necessityt,téss should be considered whether
consensus among WTO Members exists, notably throniginational agreements, which
evidences the concrete necessity of a measurestifyjon moral grounds a violation of

international trade law.
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Introduction: The Public Morals Exception after the EC — Seal Products

Dispute — Finding Guidance to Move Forward
The decision of the Appellate Body (AB) of the Wbillrade Organization (WTO) in theC
— Seal Productdispute from 22 May 2014 was one of the rare m#a in which the
Appellate Body had to deal with the concept of pubiorals in Article XX(a) as part of the
general exceptions of the General Agreement onff$aaind Trade 1994 (GATT). The
definition, scope and application of public moratsthe basis for justifying measures, which
would otherwise constitute a violation of substeatWTO law, have always been subject to
debate. However, the AB’s recent decision in tlaisecseemed to have increased uncertainties
rather than clarified its application. Given theseertainties, the question arises whether the
public morals exception could ultimately be (abjus® undermine the system of the WTO as
a whole.
In order to prevent that largely anything couldjbstified under this exception, this thesis
aims at finding ways to delimit the scope of pulsiorals of GATT XX(a). To this end, this
work seeks to gain valuable insights from the apghotaken by the European Court of
Human Rights (ECtHR) towards the moral exceptiaruded in paragraph 2 of Articles 8 to
11 of the European Convention on Human Rights (EXHRhile a comparison to the
National Security exception of GATT XXI(b) will pride the initial direction, the insights on
useful criteria applied by the ECtHR will be transpd to the analysis of public morals under
GATT XX(a). Considering also whether the existinghaarship on the public morals
exception of GATT XX(a) offers useful suggestiomslow to cabin public morals, it will be
assessed whether the approach taken by the ECthW&d® the morals exception would
ultimately provide an additional or even a prefdrioncrete solution to keep the public

morals exception ‘in check'.

After discussing the research question, in thisiahisection, on the background of two
concrete cases involving public morals, one from\iTO and one involving the ECHR, this
work will proceed as follows: In section Il, thisesis will provide the necessary background

on how WTO adjudicators address the public moratsegtion and will outline important

1 If not mentioned otherwise, this thesis referspiablic morals’ as included in GATT XX(a) as wels an
GATT XIV(a). In the case oUUS — Gamblingthe AB has made clear that, first, their reasgniith regard to
GATT XX is also relevant under GATS XIV; secondthalugh GATS XIV(a) also includes a ‘public order’
exception a distinction between the two conceptsnait be subject to this thesis given that evelhuaublic
morals’ and ‘public order protect “largely similaralues” (PR,US — Gambling para. 6.468 ) and the
fundamental interests within the ‘public order’ egtion “can relateinter alia, to standards of [...inorality’
(ibid, para. 6.467; emphasis added).

1



changes to the analysis of the exceptions throughtitO case law. In section lll, it will be
analyzed what implications can be drawn from thieokrship on the National Security
exception of GATT XXI(b). While the analysis of tiNational Security exception provides
the initial direction of where more objective criteare needed, the following analysis of the
ECtHR’s approach, in section IV, will assess thaatete kind of criteria (or criterion) that
may be considered by WTO adjudicators to delimetsbope of public morals.

Section V will consider recent scholarship on tbpid¢ of GATT XX(a) and it will be
assessed whether the existing scholarship coulMidara@oncretely applicable criteria which
are capable to shed light on the limits of the mubborals exception. On this basis, the
approach taken by the ECtHR will be applied tofthenework of the WTO and the question
whether this approach would provide a suitable tsmiuwill be answered. Section VI

concludes.

1. The Full Picture: The EC — Seal Product®ispute within the WTO
The EC — Seal Productslispute involved the so called ‘EU Seal Regimatluding the
“Basic Regulation” No. 1007/2009 of the Europeanligaent and the Council and the
“Implementing Regulation” No. 737/2010 of the Eueap Commission (ABREC — Seal
Products para. 4.1; Sellheim, 2015). This regime, enabtethe European Union (EU) as the
responding Member in this dispute, constitutedaiition on the “placing on the market of
seal products” (EU Regulation, 2009, Article 3)damas therefore commonly referred to as
the “EU ban” on seal products (e.g. Levy & Regdil £ p. 23). The ban generally targets the
seal products from commercial hunt of all seal gsand included three exceptions: First,
those products which derive from hunts conductednanbers of Inuit communities (‘IC
exception’); second, seal products which traveltansy with them in their personal luggage
as, for example, souvenirs (‘Travelers’ Exceptipaid third, products that originate from the
killing of seals for the purpose of marine resour@nagement (‘MRM exception’) (Levy &
Regan, 2014, p. 1; Sellheim, 2015; EU Regulati®@92 Articles 3 — 5).
Canada and Norway, which are among the few cowsnttieich commercially hunt seals,
challenged the EU Seal Regime on the basis of th®\Wgreement on Technical Barriers to
Trade (TBT Agreement), as well as on the basi©efGATT, and claimed in particular that
the EU Seal Regime violates international tradesalue to the exceptions of the ban (Shaffer
& Pabian, 2014; Ogbonna, 2014). While &€ — Seal ProductBanel found that the EU Seal
Regime violated the TBT Agreement as well as th&dGAhe AB overturned this decision in
part and focused solely on the GATT as it did rastsider the EU Seal Regime to qualify as a

‘technical regulation’ — a prerequisite for the TB\greement to apply (ABREC — Seal
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Products para. 5.59; TBT 2.1; TBT Annex 1.1). While the Bld not appeal the violation of
‘national treatment’ under GATT IlI:4, the AB alsgpheld the finding of a violation of the
‘most-favored-nation’ principle included in GATT1l:(ABR, EC — Seal Productspara.
5.130).

On this basis, the AB considered the possiblefjoation of these violations on grounds of
public morals, as provided by GATT XX(a). In orderdemonstrate the vague requirements
of GATT XX(a) as well as the extension of the scoppublic morals to which thEC — Seal
Products decision has arguably contributed, three findimjsthe AB are of particular
importance. First, the AB accepted that the “ppatiobjective of the EU Seal Regime is to
address EU public moral concerns regarding sedhveglwhile accommodating IC and other
interests”(ABR,EC — Seal Productpara. 5.167). Hence, the AB clarified that a meashat
falls within the public morals exception may notyopursue one clear-cut objective, but may
pursue besides a ‘principal’ objective also ‘otlerests’. Moreover, the animal welfare
concerns as reflected in the EU Seal Regime alatifgas a matter of ‘public morals’ such
that GATT XX(a) applies (ibid, para. 5.290). Whibme may argue that animal welfare is
already sufficiently addressed by GATT XX(b) allegi Members to enact measures to
protect animal life and health, the AB focused lo@ moral concerns of the EU public which
allegedly motivated the EU Seal Regime. The AB, &asv, did not require concrete evidence
for the fact that concerns regarding animal weltstially prevail within the EU (Shaffer &
Pabian, 2014).

Second, the AB found that the wording of GATT XX(a)ecessary to protect public morals”,
does not require the EU to establishing that &’rie public morals exists, as it would be
required under GATT(b) (ABREC — Seal Productgara. 5.198). Given that a risk does not
need to be shown, the identification of “a pre-deiaed threshold of contribution” to the
protection of animal welfare from a certain riskedmot have to be identified, either (ABR,
EC — Seal Productgara. 5.213). The AB merely requires a “holistaghsideration of the
necessity of a measure which renders the entiresséyg analysis extremely vague and makes
it largely impossible to know if and which concretgteria are relevant to assess necessity
(ABR, EC — Seal Productgara. 5.214).

Third, a heavy burden is subsequently placed orattaysis of the chapeau of GATT XX,
which concerns the non-abusive application of asumea(ABR,US — Gasolingp. 22; ABR

EC — Seal Productgara. 5.297). In fact, the main analysis of thblic morals exception in
the case oEC — Seal Productappears to take place at this stage. Having pusljaccepted

that, in principle, a measure may have more tham oljective, the AB questions and
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eventually rejects that the EU has sufficientlywhdhe reconcilability of these objectives. It
doubted, in particular, that the protection of sealfare and the mitigation of negative effects
of the ban on Inuit communities could both be actmuated under the ban (ibid, para.
5.338). The AB also found that the criteria its&df well as the monitoring of the criteria to

fall within the IC exception are not sufficientliear and allowed for potential abuse (ibid).

In sum, it appears that the AB sought to rectify theated vacuum under the necessity test by
shifting great parts of its analysis under the eaap Rather than adding substance and
credibility to its analysis in providing clarity dmow prevailing morals need to be proved or
on the concrete criteria of the necessity test,ABeresorted to a rather opaque analysis of
whether the EU Seal Regime was “arbitrary and uifi@isle” or constituted a “disguised
restriction on international trade” (GATT XX).

However, focussing to a great extent on the chapé&ATT XX, it is arguably impossible

to identify where to draw the line between meastinas may fall within the scope of public
morals and which do not. The lack of graspable @rdctive criteria with regard to the scope
of public morals raises the question of how thelipuinorals exception can be framed more
tangibly and less subjectively in the future. Thisuld particularly prevent Members from
enacting trade restrictive measuaediscretion apt to undermine the system of the WTO as a

whole.

2. Insights from the ECtHR’s Approach? — The case oA, B and C v Ireland
The following example of a case based on the rights freedoms enshrined in the ECHR,
shall give an idea of the approach taken by theHRCiowards a public morals exception. It
will be examined in this thesis whether there aomccete criteria within the ECtHR'’s
approach which could potentially be applied undadrQNaw in order to frame and delimit the
scope of public morals. Could the insights gaineskena concrete contribution to a more

transparent, tangible and objective analysis opiltdic morals exception under WTO law?

The case oA, B and C v Irelanddecided by the ECtHR in 2010, is relevant in tegard as

it exemplifies, first, the complexity of balancingndamental rights under the morals
exception of paragraph 2 of Article 8 ECHR and,osek it highlights particularly well the
approach taken by ECtHR to determine whether arfarence with fundamental laws may
be justified on grounds of public morals.

The case involved three applicants, A, B and Ccivluhallenged Ireland’s applicable laws

vis-a-visthe possibility of abortion in this country. Thésh Constitution generally guarantees
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the right to life to the unborn child and prohibétisortion in its criminal lawsA, B and C v
Ireland, paras. 30; 36). Although this prohibition wastlyasoftened by a Constitutional
amendment in 1983, the complainants nonethelesxlfthe laws on abortion to be too strict
and violated, among others their right to respecpfivate life (Article 8 ECHR) (ibid, para.
167). With regards to the first two applicants, E@tHR determined that the Irish abortion
laws constitute an interference with the fundamefreedoms of Article 8 and had to
subsequently decide whether this interference cdaddjustified under the exceptions
contained in paragraph 2 of Article 8, notably totpct morals (ibid, paras. 216, 217). The
ECtHR held that the interference pursued the legite aim of “the protection of morals of
which the protection in Ireland of the right toelibf the unborn was one aspect” (ibid, para.
227). In the following, the ECtHR examined whethexland acted within its “margin of
appreciation” with regard to the interference whitticle 8 ECHR (ibid, para. 234). It
assessed, in particular, whether the prohibitioralmfrtion was “necessary in a democratic
society” to protect, among others, morals (ibidraga 227, 229). Within this democratic
necessity test, the ECtHR examined whether theseamasensus among Council of Europe
statesvis-a-visthe necessity of the strict Irish abortion lawsdj para. 235). The existence of
such European consensus in favour or against tbessigy of prohibiting abortion for the
protection of public morals hence appears to bergrortant criterion to determine whether
an interference can be justified on moral grouridss case is apparently special given that
the ECtHR, in fact, found consensus among Couriddurope states against the necessity of
the strict abortion laws, but for “the first timig] has disregarded the existence of a European
consensus” which exceptionally led the Court ndind an interference with Article 8\( B
and C v Irelanddissenting opinion, para. 9).

It can be seen from this case that the ECtHR dotsally not leave it to the limitless
discretion of the Contracting State of the ECHR mvi@erference with fundamental rights
can be based on moral concerns. This check appedeke place in particular under the
proportionality analysis of the necessity of a nme@sinvolving a thorough balancing of all
interests involved.

Whether this approach may constitute a useful fmthhe analysis of public morals within

WTO law will consequently be considered in thissike

I. The Development of the Public Morals Exception inftie WTO Case Law
To provide the background for the subsequent asssgs this section will present the legal
test of the public moral exception as it was agpéad developed by the WTO adjudicators to

present. WTO adjudicators did not have many ocoasim address the public morals
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exception within the system of the WTO. Prior te HC — Seal Productsase, only two cases
have concretely dealt with the public morals exiceptUS — Gamblingand China —
Audiovisuals The case oUS — Gamblinginvolving cross-border online gambling services,
was decided on the basis of the rules on tradernvices and therefore the applicable public
morals exception was GATS XIV(a). Dhina — Audiovisualshe AB held, by virtue of the
introductory clause (85.1) of China’s accessiortguol to the WTO, that it could invoke the
moral exception of Article XX(a) (ABRChina — Audiovisualgara. 233). Panels and the AB
have under the ‘GATT-cases’ @hina — Audiovisualand EC — Seal Productfrequently
referred to the previous decision in the ‘GATS-¢cageUS — Gamblingmost notably with
regard to the established definition of public nr&owever, strictly speaking, the public
morals exception of GATT XX was, before the caseE@f — Seal Productsconcretely
interpreted only once by the AB, namelyGhina — Audiovisual¢Fitzgerald, 2011; Van den
Bossche & Zdouc, 2012).

With regard to the general structure of the exogsti a measure must satisfy a two-tier test in
order to be justified by public moral considerat@mGATT XX(a): first, it must fall within
one of the sub-paragraphs of GATT XX(a) and, secmadisfy the chapeau (ABRJS —
Gambling para. 292). Assessing whether a measure fallkirwithe sub-paragraph of
GATT(a), the measure must address public moralsnaumst be “necessary to protect public
morals” (ibid). Whether this is the case dependssequently on how the concept of public
morals is defined, i.e. what aspects it may pogsitointain, and whether the relationship
between the measure and the objectives fulfillséggirements of the necessity test. Finally,
the chapeau must be fulfilled, which focusses anapplication of a measure and aims at
preventing an abusive use of the exceptions of GKXTABR, US — Gasolingp. 22).

1. Providing a Definition of ‘Public Morals’
In view of defining public morals, WTO adjudicatdnave been consistent in applying the
definition introduced iUS — GamblingVan den Bossche & Zdouc, 2012).
Public morals are defined to “denote[] standardsgift and wrong conduct maintained by or
on behalf of a community or nation” (ABRIS — Gamblingpara. 296; PRJS — Gambling
para. 6.465). Also in thEC — Seal Productsase, the panel and AB relied on the definition of
public morals as established WS — Gambling(AB, EC — Seal Productsparas. 5.199;
5.201). Accordingly, this definition lays the fouattbn for further analysis with regard to the
public morals exception of both GATS XIV and GATTXXThe Panel consulted tighorter
Oxford English Dictionaryfor the purpose of defining public morals and gaothat ‘public’

refers to morals “[o]f or pertaining to the peoms a whole; belonging to, affecting, or
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concerning the community or nation” (PRS — Gambling para. 6.463), whereas ‘moral’
refers to “[...] habits of life with regard to rigrand wrong conduct™ (ibid, para. 6.464).
Moreover, “the content of [public morals] for Mentbean vary in time and space, depending
upon a range of factors, including prevailing shataltural, ethical and religious values”
(PR, US — Gambling para. 6.461). Members should also have “someestoplefine and
apply for themselves the concepts of ‘public mor@ls] in their respective territories,
according to their own systems and scales of valigsd).

2. The Necessity Test under GATT XX(a): Which Aspectsto ‘Weigh’ and
‘Balance’?

While the applied definition of public morals hasmained unchallenged, the applicable
necessity test has undergone considerable chaegesding the concrete requirements of
establishing whether a measure, according to GAK[aX is “necessary to protect public
morals”. In general, a measure is necessary whesufiicient nexus [can be established]
between the measure and the interest protectedR(ABS — Gambling para. 292), and
involves a process of “weighing and balancing” birgerests and values at stake (ABEC
— Seal Productspara. 5.214¢f. ABR, China — Audiovisualsparas. 239-243). Before th
— Seal Productslispute, in which the necessity test has seeminemvists, the “analysis of
necessity has been uniform regardless of whetmeeasure intends to protect public morals
or order, public health or to secure compliancehw@& WTO-consistent regulation”
(Delimatsis, 2011, p. 6). Consequently, implicasi@ould be drawn from the entire case law
involving an exception on the aforementioned graumérticularly of GATS XIV(a) and (b)
as well as GATT XX(a) and (b).
The process of ‘weighing and balancing’ involves general the consideration of three
aspects: First, the relative importance of the @bje; second, the contribution of the measure
to the objective pursued; and third, the tradericsteness of the measure at issue (ABR,
China — Audiovisualsparas. 240-243; ABRBrazil — Tyres paras. 156, 178; ABRKorea —
Beef para. 166; ABR,US — Gambling paras. 306-308). On this basis, a panel shall
subsequently assess whether less trade restriatieenatives are “reasonably available”
(ABR, China — Audiovisuals para. 242). Those less trade-restrictive alterest are
“reasonably available” when they are not only “tlegicgal in nature”, what would be the case
if they would place an “undue burden” on the regfiog Member (ABR,US — Gambling
para. 304; Doyle, 2011). The less trade-restriciternative must also achieve the same level
of protection as the original measure (ibid). WT@judicators have stressed that each

Member has the right to establish the level of gutidn that it deems appropriate (RFS —
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Gambling para. 6.461). The burden of proof to show thathsless trade-restrictive
alternatives are reasonably available and achieeesame level of protection as desired by
the responding Member, lies with the ComplainarBRAUS — Gamblingpara. 309; Doyle,
2011).

Consequently, the process of ‘weighing and balaji@an be seen as a dialogue: The more
important the objective, the more likely the measigrfound necessary; the more important
the contribution of a measure to the objective nioee likely that necessity is given; the more
trade-restrictive a measure, the more it is diffitbat the measure will be found necessary
(Pitschas & Schloemann, 2012).

Within this act of ‘weighing and balancing’, two thfe aspects are relatively straight-forward.
Regarding the importance of the objective, ‘pulbhiorals’ is a highly important objective
which is addressed by WTO Members through publiicigs (PR,China — Audiovisuals,
para. 7.817). Regarding the trade-restrictiverassmport ban on certain products is clearly
more trade restrictive than, for example, a labgliequirement where certain conditions are
attached to a product in order to allow its impaithout a priori prohibiting all imports of
that kind. Consequently, the necessity of a bandee difficult to establish.

The third aspect of the ‘weighing and balancingalgsis, the contribution of a measure to its
objectives pursued, has become, however, a comsialdassue when public morals are
involved. The requirements towards the contributbba measure have changed considerable
throughout the case law. Korea — Beefthe AB noted that a measure that is necessary doe
not have to be ‘indispensable’ but on a “continuub®tween being ‘indispensable’ and
‘making a contribution to’, the measure would bealied closer to ‘indispensable’ (ABR,
Korea — Beefpara. 161). In subsequent case law, the AB fatosea general contribution
rather than establishing whether a measure isécltisindispensable’. Doyle (2011) argues
that inKorea — BeeindUS — Gamblinghe AB focused on the ‘extent’ of the contributioin

a measure to its objective, whereaB8nazil — Tyresthe test had transformed into an “all-or
nothing-test”, requiring to showwhetherthe import ban on retreated tyr@mtributesto the
realization of the policy pursued™ (ibid, pp. 139fYet, the AB specified that the measure
shall be “apt to make eaterial contributionto the achievement of its objective” (ABR,
Brazil — Tyrespara. 151, emphasis addedhis also includes that the contribution must not
necessarily be visible immediately but can alsouoda the future (ibid).A ‘material
contribution’ implies a means-end analysis, i.at tthere must be “a genuine relationship
between ends and means between the objective pueswkthe measure at issue” (ABR,

Brazil — Tyres para. 145). This “contribution is a function dfet nature of theisk, the
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objective pursued, and the level of protection $bufbid, emphasis addedjlence, also the
establishment of a risk played a considerable idhe. contribution to the protection from that
risk can be quantitative or qualitative (PitschaSé&loemann, 2012).

In the subsequent case@iina — Audiovisualshe AB continued to focus on the wording of
a measure being “apt to make a material contribiitto the objective (ABR,China —
Audiovisuals para. 297). In this case, the AB made it verarctbat the responding Member
must make “grima faciecase that its measure is ‘necessary’ (ibid, p288), and that it is
first of all the Respondent’s duty to provide evide and arguments so that the Panel can
properly perform its ‘weighing and balancing’ assasent (ibid). Ultimately, it rests, however,
with the panel to “independently and objectivelysass the evidence before it (ibid) — an
important aspect to be borne in mind considerirg dlileged subjectivity of public morals
with respect to each WTO Member. Doyle (2011) cedis that “the necessity test has over
the years not emerged from a troubling state of”figp. 164). Hence, for Members, the
necessity test remains an opaque construct in wtheh different steps have become
increasingly amalgamated. As shown in the followithg necessity test conducted in BE@

— Seal Productslispute has arguably even overtopped an alreadyimxi‘troubling state of
flux’.

The controversy within th&C — Seal Productslispute is rooted within the means-end
analysis. Due to the very nature of ‘public moraégcording to the AB, the establishment of
a risk is not “of much assistance or relevancedeniifying and assessing public morals”
(ABR, EC — Seal Productsparas. 5.198). Given that a risk to public morsdsnot be
measured in scientific ways as, for instance, endase of a risk to health, it is not necessary
for the Respondent to show that a risk to moraiste&xand hence does not have to specify a “a
pre-determined threshold of contribution” in order the measure to be found necessary
(ibid, para. 5.213). Consequently, the AB foundttiiae requirement of a ‘material
contribution’ to protecting the objective at issgenot a general standard which must always
be applied in the necessity test. Rather, the darion requirement is but one of the aspects
of an “*holistic’ weighing and balancing exercigbat involves putting all the variables of the
eqguation together and evaluating them in relatoedch other after heaving examined them
individually” (ibid, para. 5.214).

Before the AB had issued its decision in B — Seal Productsase, Pitschas & Schloemann
(2012) stated that the ‘weighing and balancing’reise is, in fact, a highly subjective
approach. When the AB in theC — Seal Productdispute now decided to make the means-

end analysis, and in particular the ‘material cbution’ requirement, a facultative piece of it
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and merely referring to a ‘holistic weighing anddrecing’ approach, the necessity test as a

whole becomes even more subjective and opaque.

3. The Chapeau of GATT XX: Making up for a Vague Necesity Test?
The chapeau of GATT XX has always been highly ingoar for the analysis of the
exceptions and in particularly in complex caseshsas those involving morals (Van den
Bossche, 2005). Considering the weakened requirsmainthe necessity test of GATT
XX(a), the burden weights even heavier on the chapas exemplified by the recent case of
EC — Seal Product@ppelton, 2014).
The chapeau of GATT XX requires that “measuresnateapplied in a manner which would
constitute a means of arbitrary or unjustifiablescdimination between countries where the
same conditions prevail, or a disguised restricinnnternational trade”. The AB has stressed
that the chapeau concerns the application of a uned&BR,US — Shrimppara. 160) and
“not so much the challenged measure or its speciiatent” (PR,US — Gambling para.
6.581). The chapeau represents the principle obdgfaith’ and one application of this
principle is the doctrine ofibus de droitwhich prohibits “the abusive exercise of a state’s
right” (ABR, US — Shrimppara. 158). Thus, the chapeau’s overall objedt@mmpose is to
ensure that there is an adequate balance betweenb®dg rights to make use of the
exceptions and its obligation to respect intermatiotrade law (Delimatsis, 2011). Three
conditions must be met to find that a measure doéxomply with the chapeau: “First, the
application of a measure must result idiscrimination [...] Second, the discrimination must
be arbitrary or unjustifiablein character. [...] Third, this discrimination mustcurbetween
countries where the same conditions préevgdlBR, US — Shrimppara. 150). Moreover, the
three elements of ‘arbitrary discrimination’, ‘usjtfiable discrimination’ and ‘disguised
restriction on international trade’ can be readlésby-side” and “impart meaning to one
another” (ABR,US — Gasolingara. 6.579).
In present case law, several categories can béfiddrin which a violation of the chapeau is
found. First, a violation of the chapeau is givemew “one particular aspect of the application
of the measure [is] ‘difficult to reconcile withdhdeclared objective’ [of the measure]” (ABR,
Brazil — Tyres para. 227). Hence, the chapeau takes into cenagidn the overall objective
of the measure and focuses importantly on its steisi application, especially when it
pursues multiple objectives. Second, ‘arbitraryiojustifiable discrimination’ or a ‘disguised
restriction on trade’ has concretely been foundases where measures were too rigid and did
not consider other countries’ particular circumstmand therefore obliged other Members to

align their regulatory frameworks to comply withetithallenged measure (ABRIS —
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Shrimp paras. 164, 165, 177; Marwell, 2006; Van den Bloss2005). Third, the chapeau
was also violated when a measure includes cergulatory gaps which remain unexplained
or when there are other ambiguities in their desigtanguage (ABRUS — Gamblingpara.
368). Fourth, also Members’ lacking willingnessniegotiate targeted agreements with other
Members, instead of unilaterally enacting regulaio constitutes an unjustifiable
discrimination violating the chapeau (ABRIS — Shrimp para. 172). Herewith, the AB
stresses the importance of prioritizing “consensuehns” over unilateral action (ibid).
Considering concrete cases involving public mortig, AB decided in the case bfS —
Gamblingthat a measure violates the chapeau where itrarbjtfavors domestic suppliers
over foreign ones (ABRJS — Gamblingpara. 369).

Equally relying on previous practice, the AB paahsiderable attention to the assessment of
the chapeau in the caset — Seal ProductsAs previously outlined, the EU Seal Regime
contained three exceptions which were not addrelsgede adjudicators until the analysis of
the chapeau. Given that the existence of thesgggne was arguably the main criterion for
the Complainants to challenge the EU Seal Regiime,analysis of the chapeau became
lengthy and important. It may be argued thatE=— Seal Productsase combines a number
of issues which have previously been found to wothe chapeau. Regarding the design and
architecture, the AB found that particularly théema of the IC exception were ambiguous
and imprecise (ABREC — Seal Productgaras. 5.302, 5.324). This could lead to a saoat

in which “commercially hunted seals could still ema on the EU market” (Haberli, 2014, p.
14), although the goal of the EU Seal Regime wasipely to ban commercially placed seal
products on EU markets. Second, the EU Seal Regiaseinconsistent and particularly the
IC exception was irreconcilable with the overalbbto protect animal welfare, given that IC
hunts were not required to hunt in ways which woilitict less suffering on seals, i.e. to
adopt ‘more humane’ killing practices (ABRC — Seal Productpara. 5.319). Third, the AB
stressed that the prioritization and willingness‘garsue cooperative agreementss-a-vis
the use of the exception by Canadian Inuit was kEeking (ibid, para. 5.337). Given these
findings, the AB concluded that the EU Seal Regufite not comply with the chapeau of
GATT XX.

To conclude, the ‘good faith’ assessment undeckiapeau has been inflated considerably by

the AB InEC — Seal Productsvhile the necessity test has become vague aadigsificant.

1. Lessons from the National Security Exception of GAT XXI(b)
In order to find guidance on the scope of publica®and where concrete criteria are needed

in order to delimit its application, a comparisantthe National Security exception of GATT
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XXI(b) may provide valuable insights. On the bagfsthe existing scholarship, it will be
argued that the difference between GATT XX(a) arAlTG XXI(b) lies particularly in an
objective versus subjective review of the necessity measure. The way in which the public
morals exception has been analyzed in the cak€cf Seal Productsomes too close to the
merely subjective review of GATT XXI(b), whereas WTadjudicator rather should conduct

an objective review under GATT XX(a), being guidgdobjective criteria

1. Introduction: A Comparison to the National Security Exception of GATT XXI(b)
The National Security exception provides a justiiien for a measure violating international
trade law when the requirements of GATT XXI(b) asllvas of one of the sub-paragraphs of
(i) to (iii) are fulfilled. The provision is partidarly suitable for a comparison to GATT XX(a)
for two reasons: First, as an exception its stmgcts similar, yet sufficiently different from
GATT XX(a) which permits to draw conclusions on itheelevant scope. The wording of
GATT XXl(b) and GATT XX(a) differs in the sense th&ATT XXI(b) does not have a
‘chapeau’, like GATT XX(a), and the requirementgarding the necessity of a measure are
different. GATT XXI(b) provides that “[n]othing ithis Agreement shall be construed to
prevent any contracting party from taking any actwhich it considers necessarpr the
protection of its essential security interests” asis added). However, the two provisions
are comparable since especially GATT XXI(b) (i8gcond alternative, contains an extremely
open and undefined wording, i.e. action “taken .in][other emergency in international
relations”, which is similar to the undefined n&wf the concept of public morals.
Second, the same questions as to the abuse ok¢kpt®ns may arise under GATT XX(a)
and GATT XXI(b). With regard to the National Sedyrexception, it may be questioned
“whether the State should have exclusive powerterthine certain issues which are deemed
by some to be particularly sensitive or go to tbeecof national sovereignty” and whether
interests of national security can be subject tali§jial determination” (Akande & Williams,
2003, pp. 371-372, 381). By the same token, theeption of public morals may be deemed
fundamental to the sovereignty of a Member as vesll touching upon very delicate
considerations of “standards of right and wrongdumt maintained by or on behalf of a
community or nation” (ABR,US — Gambling para. 296). The extent to which WTO
adjudicators can determine public morals withowtarmining the entire regulatory system of
the WTO it is precisely the question at issue.
Although there is a no relevant case law on thaoNat Security exception, scholars agree
that there is a manifest difference in the ‘nedgsaiording and its requirements of the

National Security exception as compared to the igkmexceptions. Under GATT XXI(b), a
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Member is left with considerable space to deterntiree necessity of a measure — a space
which is yet not unlimited (e.g. Cann, 2001; Akar@&&Villiams 2003). While decisions by
panels or the AB on GATT XXI(b) would clearly lerglibstantial weight to the below
findings, certain implications can nonetheless t&vd from the scholarship on the National

Security exception in view of the scope of the ssitg of a public morals measure.

2. Subjective versus Objective Review
Despite this broad wording, i.e. that a Member nakg action that “it considers necessary to
protect essential security interests” (GATT XXIH)e National Security exception was not
“intended to allow ‘anything under the sun™ (Redg 1997, p. 210). Assuming that the
wording of “it considers necessary” leaves limislediscretion to Members would make
compliance with international trade rules a voluptaindertaking (ibid). However, the
wording does suggest that the standard of reviewst i@ a subjective one (Lindsay, 2003).
This implies that all relevant circumstances frdme subjective viewpoint of the Member
must be considered in order to assess whetherettessity requirement of the justification is
fulfilled (Reiterer, 1997). Lindsay (2003) concrgteompares the wording of GATT XXI to
the wording of GATT XX, stating that the wording GATT XX “suggest[s] an objective
standard — a standard under which WTO judicial &@dnay define ‘necessary’ and examine
measures against this definition” (p. 1282, fn.. 19)
To highlight the subjective element in GATT XXI, @a(2001) separates the “it considers”
and “necessary” elements of the wording. He unadeslithat the ‘necessary’ element should
remain constant within the exceptions of the GAWhjle the ‘it considers’ element only
determines who can decide upon the necessity oéasuane. Hence, the difference between
GATT XX(a) and GATT XXI(b) is that under GATT XX(a panel objectively assesses the
necessity of a measure, while under GATT XXIl(h¥ithe Member itself who considers what

IS necessary.

3. Enacting a Measure in ‘Good Faith’ to address a Seity Threat
Two additional aspects are brought into play inwad the subjective review of the necessity
of a measure under GATT XXI. First, a Member mystlg the National Security exception
in ‘good faith’ and second, a measure subject taf GXXI(b) must be enacted in view of a
‘threat’ to national security.
Admittedly, the requirement of acting in good faisha “nebulous mandate” (Cann, 2001, p.

452), which is, however, enshrined in Article 26tbé Vienna Convention on the Law of
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Treaties (VCLT)? and has been recognized by the ABUS — Shrimp stating that this
principle is “at once a general principle of lawdaa general principle of international law
[which] controls the exercise of rights by statédBR, US — Shrimppara. 158; Akande &
Williams, 2003). According to Akande & Williams (@8), “good faith implies that the party
invoking Article XXI must genuinely believe thatedimeasure taken is necessary to protect its
national security interests” (p. 392), and thateh&re important reasons to enact the measure
which make it proportionate to the trade restricticaused by the measure (ibid). This
demonstrates that it is generally left to the Mentbedecide on the nature and extent of the
measure, as long as, from the subjective viewpafithe Member, the measure is necessary
to protect national security interests.

Finally, it is stressed that, despite the limitedpjective review under GATT XXIl(b), a
measure enacted to protect the national security deEmber must be made in response to a
threat (Cann, 2001). Although Akande & Williams Q3) argue that there is not much scope
for review by a WTO panel, the one thing that agbeshould examine is “whether the
member considered its essential security intetedte threatened and considered the measure
taken to be proportionate in addressing that th{paB99). Hence, despite the subjective lens
of GATT XXI the requirement of ‘to protect’ impliethat a threat or risk to the interest of
National Security must exist.

4. Conclusion: Strengthening the Objective Review iseeded for ‘Public Morals’

The analysis of the scholarship on the Nationau8gcexception of GATT XXI(b) leads to
two insights: First, there must be a noticeabléiriion between a subjective review of the
necessity of a measure under GATT XXI(b) and arecbje review of necessity under
GATT XX(a). Thus, in order to delimit the scope @idblic morals under GATT XX(a),
guidance from objective criteria is required ang precisely the task of WTO adjudicators to
define and interpret ‘necessity’ in the relevargecaGiven that the AB iBEC — Seal Products
neither further specified the content, nor requiaedsk assessment or standsigta-visthe
protection of public morals, such objective cridedre however precisely what is currently
missing. By the same token, given the broad wordh@GATT XXI(b), a subjective ‘good
faith’ review which requires a Member to ‘genuindbglieve that the measure taken is

necessary’ cannot be enough under the objectivaliagrof ‘necessary to protect public

2 The AB inUS — Gasolindp. 17) has recognized that Article 31 VCLT hasiaed the status of customary
international law, which is to be taken into acdoby WTO adjudicators according to Article 3(2) thle
Dispute Settlement Understanding (DSU).
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morals’. It was stressed BC — Seal Productthat a Member has the “right to determine the
level of protection [that it considers] appropriater protecting morals (ABREC — Seal
Products para. 5.200). Yet, combined with a lack of cotereriteria to check whether the
measure actually achieves this level of protectiba,analysis of public morals unde€ —
Seal Producteomes extremely close to a mere subjective reviewieaving almost limitless
discretion to the Member provided that it is itsedinvinced of the necessity of a measure.
Moreover, the assessment whether a measure isedniactgood faith’ already takes place
under the chapeau of GATT XX. GATT XXI does not t@n a chapeau, hence conducting
an abusiveness check within the ‘it-considers-resn®gs assessment may be appropriate.
Given that the chapeau of GATT XX already covers ‘dibusiveness-check’, the necessity
test under GATT XX must be more than that.

Second, even under the National Security excepttmn,to protect’-wording implies that a
threat to national security must exist. Howeveereif one was to accept that identifying a
threat or risk to public morals is difficult in sentases, completely ignoring whether the
existence of a risk to morals is present and ngairang at least other objective criteria that
can be taken into account to support the necessdaymeasure in view of protecting morals is

arguably inappropriate under GATT XX(a).

V. The ‘Morals Exception’ in the Case Law of the ECHR
Given that the ECHR equally contains a morals etkaepthe approach taken by the ECtHR
to define and apply this exception will be assessad the background of the finding that
concrete objective criteria are needed in ordedittinguish the ‘it-considers-necessary’
analysis of GATT XXI(b) from the necessity analysisGATT XX(a) and that it is the task
of WTO adjudicators to concretely decide on theessity of a measure, particular attention

will be paid to the ECtHR'’s criteria applied undlee ‘democratic necessity test'.

1. Introduction: The ECtHR’s Approach to ‘Morals’

According to the Preamble of the ECHR, the Membargdhe Council of Europe have
committed themselves to respect the fundamentatsrignd freedoms enshrined therein. The
ECtHR applies the provisions of the ECHR and predugidgements which according to
Article 46 ECHR are binding for those Contractingat8s that are parties to the dispute.
Article 8, the right to respect for private and flymiife, Article 9, freedom of thought,
conscience and religion, Article 10, freedom of reggion and Article 11, freedom of
assembly and association, are four of the fundashé&eedoms protected through the ECHR.

Paragraph 2 of Articles 8 to 11 ECHR contains atepton to the prohibition of interference
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with these fundamental rights on grounds of legitenaims. One of these legitimate aims is
morals, also referred to as public morals (Delimsa&011). Paragraph 2 of Articles 8 ECHR,
provides that “[tlhere shall be no interferenceabpublic authority with the exercise of this
right except such as is in accordance with the da is necessary in a democratic society
[...] for the protection of [...morals [...]" (emphasis added). Although the exact wordafg
paragraph 2 varies slightly in Articles 8 to 11 BRH so-called “four-stage test” (Letsas,
2006, p. 711) can be identified for the exceptiowbich needs to be fulfilled for an
interference to be justified. First, an interferemneith the rights and freedoms of the ECHR
must exists; second, the interference must be fiipescby or be in accordance with the law;
third, a legitimate aim or aims must be pursued thy interference; and finally, the
interference must be “necessary in a democratgesg for the aforementioned aim or aims”
(Olsson v Swedep. 59, Letsas, 2006). In order to assess wagelaieating the concept of
public morals, the third criterion of pursuing tlegitimate aim of public morals, as well as
the fourth criterion, i.e. the test of necessityairdemocratic society including the leeway
given to a contracting state in choosing the méaupsotect them, will be considered.

2. Cases Involving Public Morals within the Frameworkof the ECHR
Certain cases can be found in which the public irexeeption was explicitly invoked before
the ECtHR. These cases involve notably issuesxafadenorality Handyside v UKDudgeon
v UK) and homosexual right&\lekseyev v Rusgiaas well as the morality of abortioA,(B
and C v Irelandl The most influential case regarding the analgéimorals is the case oK
v Handysidedecided in 1976. The case involved a book, “Ti#elRed Schoolbook”, which
was targeted at schoolchildren between the ag@ ahdl 18 containing certain information on
sexuality and adolescent behaviour. The Irish Gawent considered the content of that book
to be immoral at that time (Greer, 1997). The mhdr of the book in England was
subsequently persecuted, based on the ‘Obscenedtidris Act’ of 1959 and 1964 (ibid).
Finding that by way of the persecution and coneitiof the publisher, his right to freedom of
expression (Article 10) was violated, the ECtHR adletermine whether this interference
was justified on the grounds of public morals. H@tHR found in this case that a broad
discretion is attributed to the contracting statedécide on both the definition of morals as
well as the necessity of the means taken to prthech. The ECtHR determined that “it is not
possible to find in the domestic laws of the vasid@ontracting States a uniform European
conception of morals”"Handyside v UKpara. 48). This was particularly due to public n®ra
being likely to change “from time to time and frgaiace to place” (ibid). It further stated that

regarding the “necessity’ of a ‘restriction’ or ndty’ intended to meet [public morals]”

16



(ibid), national bodies are allegedly closer to tkalities of their countries and thus better
situated to judge on the existence or non-existehqriblic morals (ibid). As a result of this
case, the ECtHR found the interference with fundaaiegights to be justified on the grounds
of public morals. This statement has influencedsabsequent ECtHR judgments involving
public morals and the ECtHR has generally “tendedgive states a wide margin of
appreciation” when they relied on the moral exagp{Radacic, 1991, p. 608).

The case oDugeon v UKconcerned complaints against laws of Northernahélwhich
criminalize male homosexual acts between conseatilodfs. The Northern Irish Government
defended the laws to be “necessary in a demoaatiety for the protection or morals [...]"
(Dugeon v UK para. 36). The ECtHR acknowledged that, in génditierent communities
with diverse cultural backgrounds may exist witthe same state, which, as a result, leads to
different moral perceptions (ibid, para. 56). Hoeevthe ECtHR states that “[it] is not
concerned with making any value-judgements as éontiorality of homosexual relations
between male adults” (ibid, para. 54). In this widng ECtHR again left the concept of public
morals very broad and accepted Ireland’s moralfication. Indeed, ‘morals’ appears to be
an empty box and each state could freely decid@ itsacontent. The ECtHR does not seem
to put into question whether the moral concern dmciv a Contracting State bases its
justification is actually given or prevails in tBeciety.

The outcome of the case Afekseyev v Russgeemed to take, however, a different turn. In
invoking, among others, the public moral exceptiociuded in paragraph 2 of Article 11
ECHR vis-a-vis a prohibition of public demonstrations for the htig of homosexuals
(Alekseyev v Russipara. 64), Russia also relied on an alleged “wndegin or appreciation”
(ibid, para. 83). Yet, in contrast to what was aajby Russia, the ECtHR found that a ban on
demonstrations by homosexuals was not a necesssagsrof protecting morals in Europe
and that public debates on homosexuality and detrations for homosexuals’ rights do not
have adverse effects on public morality in the fafhmegatively influencing children or other
vulnerable groups (Johnson, 2011). Such an ineer with Article 11 ECHR could hence
not be justified by protecting morals. This caseveh that the public morals exception of the
ECHR is not limitless and that the ECtHR indeechfibways to cabin its scope.

Finally, also the aforementioned casefpB and C v Irelandnvolved the justification of an
interference with Article 8 ECHR on grounds of paliorals. The strict prohibitive laws
regarding abortion in Ireland were eventually fouade justified, however, the case shows

exemplarily that the ECtHR considers aspects Ingithe reach of public morals, notably in
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the form of ‘European’ or ‘international consensar’ the necessity of an interference based
on public morals (section I. 2).

In these cases involving the moral exception, tk#HR generally considers two aspects:
first, the content and definition of public morasd, second, the democratic necessity with
respect to the means taken in order to protectipubbrals. However, despite an alleged
‘wide margin of appreciation’ initially granted iHandyside v UKthe ECtHR has found
ways to limit the morals exception. The role of timargin of appreciation’ will be addressed
in the following, as well as the ECtHR’s approaokvards the definition or morals and its
assessment within the democratic necessity testll Ibe shown that the ‘consensus’ criterion
considered in the democratic necessity test isrthm criterion which delimits the scope of
the exceptions in general and also the scope ahtirals exception.

3. The Role of the ‘Margin of Appreciation’ within the ECHR
Considering the aforementioned cases, the ECtH&sd¢b a ‘margin of appreciation’” with
regard to the morals exception. In general, thegmaappears to play a particular role when
the ECtHR has to decide on the weight it attributescompeting interests (Bakircioglu,
2007). Such competing interests, i.e. interferenithk private rights due to public concerns,
can mainly be found in the analysis of the exceytiander paragraph 2 of Articles 8 to 11
ECHR, including morals.
The ECtHR stated that “a wider margin is generallgilable to the Contracting States when
regulating freedom of expression in relation to terat liable to offend intimate personal
convictions within the sphere ofiorals[...]” (Wingrove v UK para. 58; emphasis added).
The Court has also contrasted the morals exceptith other exceptions, such as
‘maintaining the authority and impartiality of thediciary’ and concluded that the “power of
appreciation” is not identical for each of the exoens included in paragraph 2 of Article 10
(Sunday Times v UKpara. 59). For the morals exception, howeverpnthegin of appreciation
appears to be particularly wide (ibid). This has te the conclusion that, generally, the Court
gives a ‘wide’ or ‘wider’ margin of appreciation @ontracting States where the protection of
public morals is invoked (Radacic, 1991).
Despite the frequent invocation of ‘margin of ampadon’ and an alleged ‘wide’ margin
available to states for advancing a public morafdification, its nature remains opaque. It
will be shown that, for two reasons, a mere rekaon the ‘margin of appreciation’ may be
misleading and that it is necessary to uncoverutigerlying criteria which determine the
ECtHR’s assessment instead of focusing on the ‘imasf) appreciation’ alone. First, the

ECtHR has never provided a definition of ‘marginagpreciation’ and those provided by
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scholars do not help to shed light on its natueeo8d, cases involving public morals have
been decided with different outcomes despite applgregranting a ‘wide margin of
appreciation’ to Contracting States. Hence, thegmaitself cannot be the criterion that

determines whether an interference is justifiedj@munds of public morals.

In the absence of a clear definition by the ECtild&holars have attempted to delineate the
concept of the margin. According to Benvenisti (399he ‘margin of appreciation’ doctrine
implies that “each society is entitled to a certltitude in resolving the inherent conflicts
between individual rights and national interestsanrong different moral convictions” (p.
843). Hence, it is first and foremost the roleta# Council of Europe states to ensure that the
rights and freedoms of the Convention are respexdaslell as to choose the necessary means
to protect them (Letsas, 2006). However, the didimiprovided by Benvenisti (1999) does
not shed any light on what the ‘certain latitudapiies for the scope of morals. According to
Kratochvil (2011), from a multitude of possible galp define the margin of appreciation,
“the common feature [...] is the notion of space imch States can legally move”. Yet, also
this description is as vague as the concept itéelflitionally, the ECtHR has decided cases
involving public morals with very different outcomelespite granting an apparently ‘wide
margin of appreciation’ to contracting states inteaf these cases (Perrone, 2014). As can be
seen inHandyside v UKandDudgeon v UKthe ECtHR granted a ‘wide’ margin to states in
defining and deciding upon the necessary measupdiect morals and hence found the
respective interferences with fundamental rightbequstified. InAlekseyev v Russi&ussia
equally claimed a ‘wide’ margin in granting or déwy certain rights to people, relying,
among others on a public morals defence. HoweVes, ECtHR found the ban on
demonstrations not to be justified.

The misleading effect of, on the one hand, allowiaggenerally ‘broad margin of
appreciation’ available to a Contracting State amdthe other hand, conducting a full review
of the circumstances relevant, in particular, fer tlemocratic necessity test and consequently
finding a violation of Convention rights, has alseen criticized by Judge C. L. Rozakiis (
Odievre v Francgeletsas, 2006). According to him, “[w]hen [...] tB®urt has in its hands an
abundance of elements leading to the conclusidrthieatest of necessity is satisfied by itself
and embarks on a painstaking analysis of themraeée to the margin of appreciation should
be duly confined to a subsidiary roleifi Letsas, 2006, p. 713). Hence, the invocation ef th

‘margin of appreciation’ is particularly superflmwhen a profound proportionality analysis
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will anyways be conducted by the ECtHR, regardli@sehether a justification is based on

morals or other exceptions.

To conclude, focussing primarily on the margin ppeeciation, which conveys the idea that,
under public morals, a state can legitimately feter with fundamental rights without facing

substantive judicial review, is inappropriate. Adl Wwe addressed below, especially when the
democratic necessity test leads to a limitatiorthef reach of public morals, reference to a
‘wide margin of appreciation’ conveys a wrong ingsen of a state’s actual leeway in
invoking this defence. After assessing how the BZtHefines morals, it will then be

considered how the democratic necessity test leadslimit this concept.

4. Defining ‘Morals’ under the ECHR
In the case oHandyside v UKthe ECtHR refrained from identifying a univergallalid
‘moral’ for the Council of Europe States. Even tveelyears after thélandysidecase, the
Court repeated that a common European moral cdienfiund and bases this finding on the
fact that, “especially in our eraM{ller v Switzerland para. 35), the opinions on morals
evolve constantly. The Court reinforced this attéwonce again in stating that “even within a
single country [the] perception [on morals] may wafOtto-Preminger-Institut v Austrja
para. 50). The ECtHR also sees the State andtitsnahauthorities “in principlén a better
position” than the ECtHR, to assess content anckgs#ty of public morals within their
territory (Handyside v UKpara. 48). As will be demonstrated below (sectidn3.), while
necessity is addressed in depth, the ECtHR doessewn to place particular weight on
whether the invocation of a moral exception is sehe genuine or reflects the morals of the
public. In fact, content and definition of morakes to always play a secondary role, while
the primary focus lies on the democratic necessitymeasure.
Contracting States seem to also focus on the ngce$sheir laws to protect public morals
rather than on the abstract content of morals.Digdeonv UK, the Northern Irish
Government submitted that “the laws are necessaaydemocratic society for the protection
of morals and for the protection of rights of othéar the purpose of paragraph 2 of Article 8”
(Dudgeon v UKpara. 36). In this case, the ECtHR does not eleem it necessary to clearly
distinguish between the legitimate aim of “protentdf the rights and freedoms of other” and
“protection of morals” (ibid, para. 47). Similarly) the case oRlekseyev v Russthe Court
only implicitly analyzed the existence of legitireadims to the extent that this is relevant for
the subsequent assessment of proportionality. TTielE states that “[it] may dispense with
ruling on these points, because, irrespective efdaim and the domestic lawfulness of the

ban, it fell short of being necessary in a demacaiciety” Alekseyev v Russipara. 69).
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Hence, the question of what a Contracting State magke as being a ‘moral’ issue is in
none of the above-mentioned cases decisive foiigndihether a violation of fundamental
rights is justified by public morality considerat®

Consequently, the ECtHR refrains from prescribimy #&rm of universally valid moral
within Europe and leaves it entirely to the Coniragx States to define and rely on public
morals when invoking an exception. It appears thatECtHR never did and never would
state that the “concept of public morals envisiobgdhe State was wrong” (Perrone, 2014, p.
5). Considering that a limitation of the morals epiton does consequently not take place
within the definition of morals, it will be consitkxl how the ECtHR restricts the scope of

morals under the subsequent democratic necessity te

5. The ECtHR’s Focus on the Democratic Necessity Test

Despite the considerable freedom in defining mofaisthe Council of Europe states, the
Court has yet found violations of the ECHR in sarases — but not in all cases — in which the
Contracting State relied on public morals. Therefiorwill be considered how the ECtHR’s
limits the scope of the morals exception in itslgsia of whether an interference is ‘necessary
in a democratic society’. In this democratic nettgsgest, the ECtHR establishes the
proportionality of the interference to the legiti@maim pursued by this interferenc@igson v
SwedenDugeon v UK Parker, 2006). Under the necessity test, the ERCteétuires that a
“fair balance [...] has to be struck between thevate competing interests in respect of
which the state enjoys a margin of appreciatigh’g and C v Irelandpara. 229). This aspect
is also considered to be the “most demanding aritefor whether the limitation of a right
was permissible under the Convention” (Letsas, 2p0811). The function of the democratic
necessity test is to identify whether an interfeeemwith the Convention rights is pursuing
genuine needs compared to “alleged needs” of a deto society (Greer, 1997, p. 9). It will
be shown that the necessity analysis is conducgtettido ECtHR with much more depth and
rigor than the analysis of what may fall under thefinition of morals. Particularly, the
existence of ‘consensus’ with regard to the dentacraecessity of a measure is the main
criterion taken into account by the ECtHR, whichits the scope, among others, of the

public morals exception.

a. The Role of Consensus
Within the democratic necessity test, consensusven emerging consensus on different
spheres, such as the European as well as theatitmral sphere, may importantly limit the

extent to which contracting states can rely onitkecation of a morals exception. In general,
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existing consensus is often referred to narrowrgg'nargin of appreciation’, while a lack of
consensus is referred to widening the ‘margin @irapation’ (e.gFretté v Francepara. 36;

A, B and C v lIreland para. 234). Yet, as shown above, reference to‘rttagin of
appreciation’ is often misleading. Therefore, itlwie focused on the existence of consensus
within the democratic necessity test and that duafing of consensus is in fact crucial in
determining the scope of the exceptions in genenadl hence also of the application of

morals.

b. Consensus in Cases involving Public Morals
Several examples can be identified which demorestthat the existence or absence of
consensus is concretely taken into consideratiazages where public morals are concerned.
On this basis, it can subsequently be consideradthe ECtHR finds and applies consensus
in general.
First, in the case A&, B and C v Irelandthe ECtHR had to determine with respect to two of
the three applicants whether the Irish laws on tattowhere too rigid and thereby violated
their rights under Article 8 ECHR (Wicks, 2011).eTECtHR accepted that the restriction on
abortion pursued the protection of morals as ong¢heflegitimate aims under Article 8,
paragraph 2A, B and C v Irelandpara. 227). Although there was disagreement en th
morality of abortionper se the ECtHR examined in depth the laws of othetestaf the
Council of Europe and held, however, that “thersteed a consensus amongst a substantial
majority of the Contracting States of the CoundilEmrope towards allowing abortion on
broader grounds than accorded under Irish 1a&y"R and C v Irelandpara. 235). The Court
was also willing to consider “international trendet the purpose of deciding on the necessity
of the interference, however, it was satisfied hg fact that European consensus was
sufficiently established (ibid). Thus, the ECtHRifa that the laws which interfered with the
applicants’ rights were not in line with Europeamsensus, and where in fact stricter than in
the rest of Europe. Within the balancing exercit¢he proportionality analysis, the Court
took into account the European consensus on thettiat many other European countries
legally allowed abortion, the right to life of theaborn child, the right of the applicants to
respect for private life and also the alleged piteagamorals in Ireland (ibid, paras. 237-241).
Eventually, the finding of consensus did howevert weigh heavily enough to find that
Ireland could not invoke the public morals exceptto justify its strict abortion laws. The
Court did not find a violation of Article 8 with spect to the first two applicants (ibid, paras.
237, 242).
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A second example is the case Aiekseyev v Russimvolving the rights of homosexual
people. Also in this case, the ECtHR has taken ®an consensus into account when
conducting the democratic necessity test in a gdseh involves morals. In this case, the
applicant attempted to organize demonstrationgdgrand lesbian rights in Moscow. Russian
authorities had several times refused to grant j{gsian for these events and also the appeals
to the Moscow City Court against these decisionwareed fruitless (Johnson, 2011).
Accepting that the ban on these demonstrationsupdr@among others, the protection of
public morals, the ECtHR did not consider it relevavhether there was consensus on the
morality of homosexuality or the treatment of homragals in general. However, it stated that
“[t]here is no ambiguity [and hence consensus]ualite other States’ recognition of the right
of individuals to openly identify themselves as gagbian or any other sexual minority, and
to promote their rights and freedoms, particulanyexercising their freedom of peaceful
assembly” Alekseyev v Russigara. 84). Therefore, Russia acted in contragiummpean
consensus when it found that it was necessarydiigethe right to peaceful assembly to
protect public morals.

Three implications for limiting the public moralgaeptions can be drawn from these cases:
First, while acknowledging that a general consemsus/hat is ‘moral’ may not exists, there
can still be European consensus on how to addessstise issues that touch upon moral
consideration. In other words, there is no Europeansensus on whether, for example,
abortion of homosexuality are moral, yet, thereespp to be consensus on which measures
are necessary to address these issues. SecoltCtiHR is not only open to consider national
laws of Council of Europe states in providing agidite basis for its reasoning, but it also
generally considers international consensus witsidemocratic necessity analysfs 8 and

C v Ireland. Third, consensus found among Council of Eurdptes is an important criterion
of the balancing of interests under the democradicessity test, but it is not binding on the
ECtHR. The Court has been criticized for allegedigt taking European consensus
sufficiently into consideration i\, B and C v IrelandGallagher, 2011). However, this
decision shows that consensus can be outweighethéymportance of other interests.
Therefore, the existence of consensus providespattove criterion for the ECtHR which is
considered in the necessity test, yet it leaves ribeessary space for the Court to

independently balance conflicting fundamental isghtits proportionality analysis.

c. The Nature of Consensus
The ECtHR has never provided a definition of whatoncretely understands as ‘consensus’

(Regan, 2011). Also the Preamble of the ECHR pes/iohly limited guidance on the nature
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of consensus (Wildhaber et al., 2013). In the Pl#enthe Council of Europe states subscribe
to the fundamental freedoms as the basis for pigtitd peace, which are “best maintained
[...] by a common understanding and observance ofHtman Rights upon which they
depend” (ECHR, p. 5). Throughout the case law, vawnehe ECtHR has further developed
its consensus approach and it can be found thagneral, it considers European consensus,
as well as international consensus, partly in trenfof international agreements. Moreover,

the identified consensus must concretely targeitsthge at hand and must not be too general.

i. European Consensus
In its early decisions, the Court limited itself tefer more globally to an established
“common ground” among the Council of Europe stategy. Sunday Timespara. 59;
Rasmussen v Denmargara. 40; Wildhaber et al. 2013). While such abgl reference to
consensus is generally a characteristic of oldddECases, the case Alekseyev v Russia
a recent exception. The Court apparently considéredpeaceful right to assembly for all
groups of people so evident that it simply foundtthdemonstrations similar to the ones
banned in the present case are commonplace in Ewsipean countries’Alekseyev v
Russia para. 84). However, the ECtHR’s general appro@checent decisions is more
demanding regarding the evidence of an existinggan consensus and mainly focuses on
the prevalent domestic laws of Council of Europdest. InA, B and C v Irelandthe Court
assesses the numbers and lists the names of thiogpelan countries in which the first two
applicants could have legally undergone an abartiowse in which it was strictly forbidden,
and those in which laws regarding abortion haventtg changed (paras. 112, 235). In order
to find consensus, the ECtHR in the casd afitsi v Italy analyzed within all Council of
Europe states whether the presence of religiousslgrin schools is forbidden, prescribed,
tolerated or unregulated and goes into detail @eséefore Supreme or Constitutional Courts
in European countried_gutsi v Italy paras. 26-28; 70). Similarly, i8chalk and Kopf v
Austria the Court assessed the pertaining legislatiddoafncil of Europe states regarding the
legal possibility of same-sex marriage and foundying forms thereof as well as diverse
legal, material and parental consequences whickeruently did not lead the ECtHR to find
consensus (paras. 27-34). An established Europmesensus is extremely importasig-a-vis
the weight attributed to the interest of the indual applicant (Donoho, 2001). It therefore
limits the extent to which an interference can bhedal on an invoked exception, which also

extends to moral reasons.
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ii. The Evolutionary Nature of Consensus — Towards riatgonal
Consensus

The ECtHR has also demonstrated its attentivermessdlution within the legislations of the
Council of Europe states (Gallagher, 2011). TherCbas sinceTyrer v UK repeatedly
stressed that “the Convention is a living instrutghich [...] must be interpreted in the light
of present day conditions” (para. 3#soGoodwin v UK para. 75). The attention to evolution
in legislation is required, as the rights enshrimethe ECHR must be “practical and effective,
and not theoretical and illusionaryG¢odwin v UK para. 74). To do justice to this evolution,
the ECtHR began to look beyond European borderthéopurpose of establishing consensus.
The Court has demonstrated its evolutionary appraa@ sequence of cases involving rights
of transsexual people. Although this topic involhasmplicated debates on morality and
social values, the Court found a visible developimernthe legal orders of the Council of
Europe states. They were increasingly inclined remting and extending identity rights to
transsexuals, such as a right regarding recognitibrthe new gender after a gender
transformation $heffield and Horsham v YKHowever, initially, it did not consider these
‘trends’ as consolidated enough to find that a paem consensus had emerged (ibid; Letsas,
2006). In the following case€zoodwin v UK,which equally involved gender identity and
transsexual rights, the Court took into consideratagain new trends and developments
regarding the recognition of a ‘new’ gender. Aceogdto the ECtHR, also an “emerging
consensus within Contracting States in the Cowfcifurope on providing legal recognition
following gender re-assignment” had started to sk@aodwin v UK para. 84). The ECtHR
consequently recognized that the law was “in aestétransition” Goodwin v UK para. 85).
Most importantly, however, the ECtHR considered iaternational survey on the laws
regulating ‘new’ gender recognition. Based on thigvey, the Court found “clear and
uncontested evidence of a continuing internatidreadd in favour [...] of a legal recognition
of the new sexual identity of post-operative traxssls” (ibid). Most importantly, this clear
international trend overrides the fact that the i€oauld still not identify European consensus
in the legal systems of the Council of Europe stétgid).
This demonstrates that the ECtHR can be convintéaeademocratic necessity of a measure
by the fact that a clear international trend towsacdnsensus exists in the legal systems of

other than Council of Europe states.

iii. International Agreements as Source of Consensus
The ECtHR also considers other sources of intesnatilaw in the form of international

treaties and agreements within its democratic sigesest. Most frequently in cases
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involving adoption rights for homosexual coupleswadl as, in a very early case, involving
the rights of ‘legitimate’ and ‘illegitimate’ chilén, the Court referred to sources of
international law, such as thaternational Convention on the Rights of the CKH{IRC), The
Hague Convention on Protection of Children and @eration in Respect of Intercountry
Adoption(Hague Adoption Convention), or the revidegropean Convention on the Adoption
of Childrenas well as th®raft European Convention on the Adoption of Cleldfe.g.E. B.

v France Ageyevy v RussidMarckx v Belgium

Consensus drawn from international treaties andatvs therein is again not binding on the
ECtHR, but may serve as guidance for the Courtgdsidlungwiert and Traja Fretté v
Francg. In a very early case of 1978jarckx v Belgium the Court has, according to
Wildhaber et al. (2013), chosen an “adventurousragh” (p. 253). Here, the Court has
considerably extended the rights for so callecegiimate’ children, based on the mere
existence of two international treafleshich had only been ratified by four states (ibid;
Marckx v Belgium The fact that the two Conventions were in fowas sufficient for the
Court to conclude that “there is a clear measureashmon ground in this area amongst
modern societies”Marckx v Belgiumpara. 41). In later cases involving adoption tsglthe
Court frequently considered the CRC which, howeisehy now ratified by all Council of
Europe member states (eAgeyevy v Russia

Moreover, the ECtHR has more and more abandonedeiteral reference to the mere
existence of international treaties and analyzestidr a source of international law contains
evidence on the concrete question at issue. Incse ofE. B. v Francethe Court was
explicitly seeking evidence in international lawielhwould convey homosexuals a ‘right to
adoption’. To this end, the ECtHR considered theCC& well as théDraft European
Convention on the Adoption of ChildreYet, it found that these international instrunsedid
not grant such a righg( B. v Francepara. 42).

In this case, the Court also assessed whetheatt®e Which were claimed to interfere with
fundamental rights of the applicants, were in agance with the CRC and thHdague
Adoption ConventionThe ECtHR found that the precise measures arebsafds taken by
the French authorities in verifying the requirensamnsg-a-vispotential parents to adopt a child
were perfectly in line with those established ie @onventions (ibid, para. 77). Thus, if
measures taken by a state are aligned with thasaogoisly negotiated on an international
level, it is very unlikely that a violation of tHeECHR will be found.

3 The 1962 Brussels Convention in the EstablishnaériVlaternal Affiliation of Natural Children; the 79
European Convention on the Legal Status of Childhem out of Wedlock (Wildhaber et al., 2013, fi).6
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d. Critique Regarding the ECtHR’s Consensus Approach
The way in which the ECtHR considers the existesfansensus in is not without criticism.
Scholars criticize that the ECtHR is inconsistehiew considering whether consensus exists
(e.g. Johnson, 2011). Others state that the ECtHE&Ss ahot attach proper weight to the
existence of consensus (e.g. Gallagher, 2011).
Johnson (2011) criticizes that the ECtHR is incstesit in taking European consensus into
account. In comparison to the caseAdékseyev v Russidohnson (2011) argues that the
Court was wrong not to find that fundamental righthomosexual couples are violated when
they are denied the possibility of civil marriageSchalk and Kopf v Austridt appears,
however, to be an important element of the use arfsensus by the ECtHR that such
consensus needs to be sufficiently precige-a-vis the measure at issue. It appears
insufficient that there is some kind of generalsmmsus on homosexuals having certain rights
in the democratic societies of Europe. Instead BBEHR sought European consensus on the
necessity of having concrete laws allowing or pbdlng same-sex marriages among
European states, which it could not identifySichalk and Kopf v Austria
Other authors criticize that the Court partly ates wrong weight to the existence of
consensus within the necessity test or did notireqthe existence of consensus deeply
enough (e.g. Radacic, 1991, Gallagher, 2011). thet,exact weight attached to the human
right at issue and the element of consensus foyridebCourt is in every case debateable and
is an inherent feature of the balancing processis@usus is an important aspect considered
by the Court, yet, it is not substituting for a seaed proportionality assessment. Despite
possible disaccord regarding the outcome, the cmusecriterion is nevertheless a tangible
and objective criterion when assessing the propaatity of the means to the aims pursued.

6. Conclusion: The Scope of Public Morals confined byConsensus on the
Democratic Necessity of an Interference
It appears that the ECtHR leaves the decision erctimtent of public morals entirely to the
individual Council of Europe state. In order to idet the public morals exception, it
considers instead, in a balancing process, whe#imerinterference is ‘necessary in a
democratic society’. The main aspect in determiniragn interference is necessary appears to
be whether there is consensus on the necessitigeointerference in question, i.e. on the
interfering laws and measures of a state. As a faao Court, the ECtHR first of all
considers whether European consensus among theciCanin Europe states can be

established. Throughout the case law, a clear tmydean be identified to consider the
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existence of precise and targeted consensus otygbeand extent of the interference in the
domestic legal orders of the Council of Europe €tatAn abstract recognition of certain
rights among the Council of Europe states is insefft. Hence, the ECtHR considers
whether consensus regarding the concrete lawsoorexmple, abortion or on homosexual
marriage, exists. The ECtHR also looks beyond Eemopborders to find whether consensus
can be identified. Interestingly, when accordinghte ECtHR an international consensus can
be shown, it can even override a lack of Europeamsensus. It also takes into account
international agreements in order to establish kdretonsensus on the democratic necessity
of a measure exists. Similarly, it consults intéioral treaties to determine whether the laws
and regulations that result in an interferenceaataally in harmony with the concrete content
of these agreements. Apparently, the mere existehae international treaty which touches
upon a certain issue in very broad terms is incigffit. To concluded, the approach of
considering consensus as an aspect of the propalitypanalysis does due justice to the need
of carefully balancing the fundamental rights aneefloms of Articles 8 to 11 ECHR with

restrictions based, among others, on moral grounds.

V. The Weak ‘Public Morals’ Assessment in the WTO: Sugestions from
Existing Scholarship or Following the ECtHR’s Approach?
Considering that the comparison to the NationaluBgcexception has revealed that more
objective guidance under GATT XX(a) is needed iewiof delimiting the scope of public
morals, it will be analyzed, whether existing semship has put forward useful suggestions in
this regard or whether the ECtHR’s consensus apprasuld be an objective criterion that
contributes to delimiting the public morals excepti

1. Introduction: Paving the Way for a Focus on ‘Necest/’
On the basis of what existing scholarship offergleébmit the scope of public morals within
the WTO, it will be shown that three aspects frdra ECtHR’s approach are particularly
worthwhile considering within the WTQO'’s legal testpublic morals. First, focussing on the
necessity analysis instead of the definition ofljuimorals; second, considering consensus
among Members regarding the necessity of a meaBurexample, in taking international
consensus in the form of international agreemaenttts account in the process of ‘weighing
and balancing’ under the necessity test; and thir@onsider such consensus only when it is
specifically targeting the necessity of the meastrissue. In the case of the WTO, the main

problem with the existing suggestions from the $mfship lies in focussing either on the
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definition and content of public morals, or on ti@peau of GATT XX. None of the existing
scholarship seems, however, to advocate for agttrened necessity test. The strengths and
weaknesses of the existing opinions will hence Yzarened. Subsequently it will be shown
how the insights from the ECtHR’s approach to théligc morals exception can be used to
address potential weaknesses. Placing the necéssitat the heart of the analysis of public
morals and considering the international conseappsoach within the necessity test, may be
a concrete way of providing an objective criterfon limiting the scope of the public morals
exception under GATT XX(a).

2. Focussing on Definition and Content of ‘Public Mords’ to Delimit its Scope?
On the one hand, the definition of public moralsvided in the case diS — Gambling,
namely“standards of right and wrong conduct maintainedbgn behalf of a community or
nation” (ABR,US — Gamblingpara. 296), may imply that “total deference” (ldédh 2014, p.
16) is given to a Member in deciding on its pulnliorals. On the other hand, this may only be
an indication for WTO adjudicators’ “propensity tamds more flexibility and deference”
(Delimatsis, 2011, p. 16). Considering, howeveat tifhe Panel ilJS — Gamblingheld that
only ‘some’ scope should be available to Memberth wegards to “define and apply for
themselves” the concept of public morals, there edag be a certain limit to this deference
(PR,US — Gamblingpara. 6.461).
On the basis of these options, scholars have putafd several ways to delimit the public
morals exception under the definition of public alsrand to limit what the concept may
legitimately include. It will be argued, howevenat addressing the content and definition of
public morals is, in fact, not an appropriate wayverall delimit the scope of public morals.
Targeting the definition of public morals, leadsato ‘all or nothing’ decision which does not
do justice to the complexity of the issue. As Wil shown, one may argue that restricting the
content of public morals is required due to theoseld list' of exceptions included in the
GATT as compared to the TBT Agreement includingagen list’. Yet, prescribing what the
definition of public morals may or may not contawuld be made on too abstract and too
theoretical grounds at this early stage of analysientually, also the approach taken by the
ECtHR supports the view that the scope of publicatsocan and should not be limited within

its definition and possible content.

a. Universalism vs. ‘Qualified’ Unilateralism?
Wu (2008) argues that the crucial question in dagidn the content and definition of public

morals is whether they can be defined unilatedaylyfhe Member or whether morals must be
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universally shared. While those are two extremenyrit may also be claimed that an ‘in-
between’ is needed, for example, a ‘qualified’ atatal decision where the Member must
fulfill certain objective criteria to show that thenilateral invocation of a public moral
corresponds to internal moral convictions. Wu (20€8ses the problem of universalism
versus unilateralism already in the aftermath efWls — Gamblingdecision. The following
EC — Seal Productdecision has arguably done little to provide greatarity on the content
of public morals. Also in this case, the AB referte the definition of public morals endorsed
by the Panel ilUS — Gambling ABR, EC — Seal Productpara. 5.199). The AB refrained
from establishing which evidence or factors it wbabnsider decisive in assessing “whether
a [public moral] defense is genuine” (Shaffer & Rab 2014, p. 8). Hence, it will be assessed
whether the solutions proposed within the categomé universalism and ‘qualified’

unilateralism are valid ways to delimit the scop@ublic morals.

I.  Universalism
The “some scope”wording chosen by the Pan&l$t+ Gamblingpara. 6.461) may be seen
as a valid entry point for considering universalrgernationally shared moral values to limit
its scope. In anticipation of thHeC — Seal Productdecision, it seemed important for scholars
to establish upfront that the advanced objectivethis case animal welfare, is widely
recognized among WTO Members. Based on this widagred concern, animal welfare
would hence fall within the possible content of leibnorals (Sykes, 2014; Howse et al.
Amici curiae brief, 2013; Howse & Langille, 2012). It is, however,tndear from the
scholarship, what exactly is the quality of a pabioral that is universally shared. Two
extremes in view of ‘sharing’ a moral value mayidentified. First, according to Wu (2008),
it can be held that “public morals’ include onlgase moral principles that are universally
held or widely shared bgll humankind (p. 232, emphasis added). It is however queshiza
whether a moral that is universally shared by athhnkind could ever be found. The second
extreme would be to accept that it is sufficient falling under the definition of ‘public
morals’, that other Members have somehow reguldtedssue in question. This was arguably
the approach taken by the ABWS — Gamblingvhere it considered whether other Members
had regulated the issue of online gambling ‘at @R, US — Gambling para. 6.473).
Similarly, Galantucci (2008) has mentioned in suppbd recognizing that animal welfare is a
shared public moral concern, that “the state praadf Belgium as well as a large number of
other countries (and perhaps more to come), inglithat the public moral sentiment
supporting the humane treatment of animals is gtrgm 10).
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Eventually, both approaches would, however, depmnthe acceptable stretch between the
actual measure and its allegedly underlying obyeadr ‘core’ moral, as well as the extent to
which a measure may be allowed to pursue multibjeadives.

1) Universal Treaties to ‘Delimit’ the Scope of Pullforals?
A moral that is universally or ‘close to’ being uarsally shared ‘by all humankind’ may be
characterized as a matter of ‘public morals’ un@&TT XX(a) when it is supported by the
existence of international treaties. Given that Mers’ moral concerns are actually not
limited geographically, Members’ may use trade rietsons to generally express moral
disapproval of certain practices. Many examplesrgfort bans can be found, which do not
only address moral concerns of citizens within #macting Member state, but also have
implications of shaping a broader moral. Charno\{it®98) calls such measures to be
“inwardly” as well as “outwardly-directed” (p. 4He refers, for example, to a ban on the
importation of Negro slaves. Such a measure hasahtg the purpose of “preventing moral
turpitude at home”, and is therefore inwardly dieelc as well as to “secur[e] the moral
welfare of potential victims of slavery overseaghich is at the same time an outwardly
directed purpose (ibid, p. 12). Such measures aneéhenacted to a certain degree out of
‘moral principle’. Howse & Langille (2012), as wedls Howse et al. (2015) find that a
measure may at the same time have an ‘instrumeatalvell as a ‘non-instrumental’
objective (see further section V. 3. a.). Accordioghem, the measure at issueei@ — Seal
Productshas an ‘instrumental’ objective of reducing th@ecessary suffering of animals, i.e.
seals, as well as the ‘non-instrumental’ objectiveexpressing a moral opposition towards
inhumane and cruel seal killing and to object “aoner behaviour that is complicit with this
cruelty” (Howse & Langille, 2012, p. 412). WhileglAB seems to generally accept in E@
— Seal Productsase that a measure may be enacted out of maralcton per se outwardly
directed or with a ‘non-instrumental’ focus, andttlsuch as measure may pursue multiple
interests, it may be questioned how general sutioral disapproval on which a measure is
based may be framed and how far the acceptabkelstioetween the measure and the moral
disapproval may reach. The more a measure is a expression of a ‘moral principle’ and
the greater the breadth of the allowed stretchgt®er a universal treaty may be found that
includes the public moral at issue.
In the example of th&C — Seal Productsase, where the measure in question is a ban on
commercial seal products, it may be questioned lvdnet is already sufficient that an overall
agreement on the general worthiness of protectianmnals can be shown to be universally

acknowledged. According to Sykes (2014), “theresdeeem to be convergence on the core
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idea that inflicting unnecessary or gratuitous extirfify on animals should be proscribed” (p.
10). Would, however, only a treaty that concretatigdresses animal welfare be considered
sufficient evidence for a universally shared pubficral? For the case &C — Seal Products
there is, for example, currently no global treatyplace, which concretely addresses animal
welfare (Lester, 2010; Galantucci, 2008). Given dbsence of such a targeted treaty, Sykes
(2014), refers to very broad international agreesédrat address animal welfare as secondary
concern and primarily target general environmeptatection. Consequently, the broader the
referenced treaty, the less would the requiremgtiteoexistence of an international treaty be
useful to delimit the content of public morals.

One could therefore focus on a certain ‘core’ ofawthat are truly shared (Marwell, 2006).
While a ‘core’ of “near-universal” human moral vatuimay most likely be established (p.
816), including, for example, the shared convictibat murder, torture or slavery must be
prohibited from a moral point of view, a shared aloctonsensus beyond this ‘core’ will
increasingly be difficult to show (ibid). Considegi only this ‘core’, the measure that may
consequently fall within this intersection will argply be very small, which may restrict the
public morals exception much too severely and naagely deprive Members of their “right
to regulate” under GATT XX (ABREC — Seal Productgaras. 5.125; 5.127).

Yet, again, the more it is possible to abstractuhderlying ‘core’ moral from the measure,
the easier will a treaty be found that addresses d¢bre. The narrower the scope of an
international treaty or the agreement required,léiss it is likely that such a treaty will be
universally recognised. Under the universalist apph there would hence always be a
considerable trade-off between a targeted and alyvghared agreement.

As seen in the case &C — Seal Productthe moral implication of a measure may then be
supported byrhe Convention on International Trade in Endange$gcies of Wild Fauna
and Flora (CITES) (Sykes, 2014). Before illustrating whae tbonsideration of such broad
treaties may imply, it will be addressed whetheshsimternational treaties are relevant at all
for the interpretation of public morals.

2) The Relevance of International Treaties for therptetation of Public Morals
Whether international treaties are, in fact, retéuva be taken into account by a WTO panel
to interpret terms like public morals, was addrddsg the Panel ilcC — Biotechlt has also
addressed the requirements necessary for the aalitgrof a treaty. On the background of
the general rules of treaty interpretation of tHel\r, the Panel ifeC - Biotechhad to decide
whether theJN Convention on Biodiversitgnd theCartagena Protocol on Biosafety to the

Convention on Biodiversitgre “relevant rules of international law appli@ln the relation
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between the Parties” in the sense of Article 3T{3YCLT (Franken & Burchardi, 2007). If
this were the case, then a panel would have to thkse treaties as context for its
interpretation into account. For this purpose,Ria@el had to determine to whom ‘the Parties’
in paragraph (c) refers to. ‘The Parties’ can eithean the WTO Members as parties of the
WTO Agreement, the parties to the dispute at iseu&VTO Members, but not necessarily
those that are party to the dispute (ibid). Givesit tthe Parties’ in Article 31 (3)(c) are not
further specified, the Panel decided that it maBoiv the definition of ‘the Parties’ in Article
2.1(g) VCLT, i.e. ‘the Parties’ refer to those trak parties to the treaty which is being
interpreted (ibid). For theC — Bioteclcase, this means that ‘the Parties’ refers tq#rées

of the WTO Agreement. Consequently, an internatian@aty would only have to be
mandatorily taken into account by a panel as canfexdl WTO Members had signed and
ratified it. However, the Panel also decided thatas not necessary for it to rule whether it
was enough that the Parties to the dispute haveedignd ratified an international treaty.
Thereby, it left open if a treaty is to be consateras context for the interpretation when all
parties to the dispute have ratified the treatguestion and where they agree that this treaty
shall be taken into account for treaty interpretafjibid).

In any event, the Panel underscored that, in aeooel with Article 31(1) VCLT, it is in
general possible for a panel to take internatidredties in its interpretation into account,
“like a dictionary to elucidate the ‘ordinary meagi of a WTO provision” (ibid, p. 48). The
panel may consider other sources of internatioaal When it “deems such rules to be
informative” (PR,EC — Biotechpara. 7.93). While the panel or the AB are thoisabliged to
resort to international treaties unless ratified dy WTO Members to clarify ambiguous
terms, such as public morals, the possibility feré international treaties when they inform
the meaning of an unclear term is possible. F®& timtional consideration of international

treaties, there is, however, no requirement reggris universality.

3) lllustrating the Breadth of ‘Public Morals’ undeh¢ Universalist Approach
Nonetheless, in light of the suggested approdska-vis a universally shared moral, the
following example of a rare case in which a traatgearly universally ratified shall highlight
that reference to such an international treaty n@yhelp to delimit or clarify the scope of the
public moral exception. We may consider, for insggna measure enacted by a Member
prohibiting the import and production of cars tree powered by a gasoline engine.
Mitigating climate change is an objective covereg the United Nations Framework
Convention on Climate Chand&NFCCC) ratified by 195 parties (“First steps to a safer

future”, 2014). A Member could arguably submit tltatvas morally unbearable to see the
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increasingly rapid degradation of nature due tosimasamounts of pollution and that cars, at
least those that are powered by gasoline, are ibatitrg massively to this pollution.
Recognizing the responsibility for future genenasipit would be a matter of public morals
for that Member to ban the import and productiorcafs. In accepting that the underlying
public moral for the ban on cars and car produci®mlimate protection, this ban could
arguably fall within the scope of GATT XX(a) asshnoral objective is even supported by a
broadly ratified international treaty. In this exaley however, the existence of a universally
shared public moral enshrined in an internationsty would hence allow a very random
measure like a ban on cars and car production ¢orbe an issue of public morality. Given
that a more targeted treaty or shared opinion emtbrality of producing and importing cars
does not exists, the requirement of universalityashelpful in delimiting the overall scope of

the public morals exception.

To conclude, this is not to say that the thresHoldallowing a measure to fall within the
possible content of public morals under GATT XXéapll be high. It shall, however, show
that these considerations of universality or (Wwijlshared morals do not contribute to delimit
the scope of public morals after all, irrespectivet whether they are covered by universal
treaties or whether they are arguably just uniligrshared.

Nevertheless, as will be shown in the followingg #xistence of an international consensus
may indeed be relevant, not to restrict the deéinibr possible content of public morals, but
rather when considering the necessity of a medasypeotect morals. The main difference lies
in the possibility of performing an adequate ‘werghand balancing’ of the conflicting
interests. It will be assessed in the following thiee suggestionwis-a-vis ‘qualified’
unilateralism may provide a solution or whether #ferementioned consensus approach

taken by the ECtHR may overcome the weaknessexjairmg universalism.

ii. ‘Qualified’ Unilateralism
Considering the definition of public morals providdy the Panel inJS — Gambling
especially in view of Members’ possibility to detene their morals “according to their own
systems and scales of values” (RF§ — Gamblingpara. 6.461), it is argued that the content
of public morals may only be determined unilatgralPure’ unilateral determination of
morals, however, entails the great risk that moaaésused as pre-text for enacting unlawful
barriers to trade (Wu, 2008). Hence, it may be immed whether there must be certain

criteria that ‘prove’ the existence of a unilatgraklevant public moral for the Member in

34



guestion, which is referred to here as ‘qualifiedilateralism. These criteria may take the
form of ‘rationalization in quantitative terms’ @f other objective criteria which would

concretely need to be defined on a case-by-case bas

1) Rationalization in Quantitative Terms
Perisin (2013) argues that a Member must ratioealszunilateral approach and that therefore
each Member has the duty to show that the intemstected by a measure actually match
prevailing morals. With respect to tB€ — Seal Productdispute, the EU is thus in charge of
furnishing proof that the measure corresponds #wittopean morals. She argues that, in fact,
this has been the paths chosen by the EU ilE@e Seal Productdispute. The EU has tried
to quantify or at least to measure moral concenasthereby attempted to rationalize the ban
on seal products. The European Commission mentioparticular the “massive number of
letters and petitions on the issue [of seal huhtiagpressing citizens’ deep indignation and
repulsion regarding the trade in seal productsuchsconditions” (Commission Proposal,
2008, p. 2).
Considering also that the Paneld® — Gamblingpointed out that the dictionary definition of
‘public’ pertains to the people as a whole, potimaucted within the community or nation in
guestion could be another way of furnishing pragfarding the sincerity of a public morals
claim. However, Regan & Levy (2014) question thefulmess of such polls in a system
where the decision of enacting trade barriers idartay governments. This is all the more so
given that the definition provided and constanthpléed in public morals cases foresees that
public morals are standards that concern rightvarahg conduct held “by oon behalfof a
community or nation” (ABRUS — Gamblingpara. 296; emphasis added). In cases where it is
impossible to establish that a certain moral iscoetely held by the public, governments may
hence always argue that they act ‘on behalf’ of ghelic. Moreover, unless a poll would
result in a “resounding ‘we don’'t care” (Regan &\y, 2014, p. 9), showing the clear
absence of a public moral concern, a trade measurealways be considered as a political
compromise enacted to satisfy overall public maa@icerns, regardless of their nature of
favoring or opposing a certain measure (ibid). @as therefore hardly any choice but to
assume that governments’ motives are pure in fqdirtompromise to address the concerns
of their citizens (ibid). It may also be seen frime ECtHR’s approach that it considers the
Council of Europe states ‘generally in a betterigpms to determine the morals of their
societies. In the case Af B and C v Irelandthe first two applicants, in fact, attemptedetyr
on opinion polls representing the changed viewsthan lawfulness of abortion in Ireland

(para. 226). According to the ECtHR, however, thpsks could not “displace the State’s
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opinion to the Court on the exact content of tlgun@ments of morals in Ireland” (ibid). This
deference and the fact that the ECtHR focuses emémocratic necessity of a measure can
arguably be seen as ways for the ECtHR to avoidingutnto question the domestic
legislators’ ability of properly representing th@ral convictions of their citizens in their laws

and measures.

2) Case-by-Case Consideration of Other ‘Objective't€ia?
There may, however, be other objective criterigjdis quantitative rationalization, on which
the moral genuineness of a measure may be groutidenlild, for example, be considered
whether in the case &C — Seal Producisseals are domesticated animals, which would
render them especially worthy of protection (Peri€013). Alternatively, it could be taken
into account whether seals are sentient beingactaglly submitted by the EU (European
Foot Safety Authority repoih Sykes, 2014). However, according to Article 13hwdf Treaty
of the Functioning of the European Union, the EQogmizes that all animals are sentient
beings (Fitzgerald, 2011), which would arguably pdtify that a ban on seal products is
chosen in particular. Moreover, it appears thatnany cases, these criteria would not be as
‘Objective’ as they are claimed to be, but thaytiveuld still provoke controversial discourse:
In the case of animal welfare, would it even be atigrappropriate to objectify these
concerns? How could one believe that it is ‘moneetrto kill domesticated animals rather
than non-domesticated animals? In order to relyammbjective distinction between sentient
and non-sentient beings, how certain can one batdbe sensibility of animals? Given that
all animals are apparently considered to be seantege some of them ‘more sentient’ than
others and based on which scientific evidence cthuédbe proven?
Since such rationalization and the requirement llgfigadly objective criteria leave many
guestions unanswered, others have tried to decidbeobasis of the history and consistency
of domestic regulation whether a universally detead public moral is genuine (Howse &
Langille, 2012; Sykes, 2014). In their work priar the AB’s decision in th&C — Seal
Products dispute, Howse & Langille (2012) describe at lénghe “history of measure
designed to protect animal welfare in the Europdaion in order to show that these moral
concerns are deep-rooted and common basis forldegis’ (Howse & Langille, 2012, p.
372). They conclude that the enacted EU ban on mealucts shall be understood as a
“continuation” of “a long history in protecting dedrom cruelty” (ibid, p. 378). Similarly,
Sykes (2014) appears to attribute much importandbé fact that the tradition of regulating
seal hunts dates back to the time of the Europeesndinic Community (EEC). As

emphasized by Pitschas & Schloemann (2012), alread983, the EEC temporarily banned
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products derived from harp and hooded seal spegiesh was subsequently transformed
into a permanent ban. Would this, however, meah Members who do not have such a
proven history would be barred from enacting cartaoral measures? How long does a
legislative history need to date back in order ¢calbcepted as sufficient proof for a genuine
moral concern?

Moreover, the path taken by Howse & Langille (20i2hot without contradictions. On the
one hand, they claim that a ‘rationality test’ farblic moral concerns should not be required
by Members in order to leave the greatest possitiége for moral pluralism. On the other
hand, as Feichtner (2012) argues, Howse & Lani0d.2) do, in fact, “rationalize in moral
terms the ban on seals” (p. 3), particularly inwief the long-standing ‘moral’ legislative
history of the EU regarding animal welfare.

In their later work, after the AB had ruled on tB€ — Seal Productdispute, Howse et al.
(2015) no longer insist as much as before uponAB& ruling on the importance of
demonstrating the profound legislative history loé £U. In support of their view that the
WTO should allow as much pluralism with regardsroral considerations as possible, they
argue that the only requirement for the WTO adjattics under the scope of public morals
can be “whether the proffered reason could courd asoral reason at all” (Howse et al.,
2015, p. 25). This view comes very close to ‘pumalateralism in deciding on public morals,
i.e. leaving it entirely to the Member to determitmeir morals. In their opinion, a moral
reason is given when it is somewhat “rooted incathimoral or religious beliefs” (ibid).
Regarding legislative consistency, it is held ttedérence to past practice can simply serve as
evidence for a measure to be motivated by publicamooncerns, which is, according to
them, all that needs to be shown (ibid). The WT(udidators should in particular not be in
charge of determining whether moral beliefs aredgdmad, consistent or rational (ibid).
Arguably, requiring a profound and long-standingsttmy of legislation targeting the
particular public moral, as Howse & Langille (2012)ve established in their earlier work,
would limit pluralism much too severely.

As a result, requiring objective criteria on thdséance of non-existence of public morals
would not only provoke further controversial andilggophical discussions on which
objective criteria are actually appropriate in eaafgle case, also the suggested criteria of

consistency and historical tradition remain ratregue and unsubstantiated.

b. Advocating in Favor of ‘Pure’ Unilateralism
Without saying that the public morals justificatishall remain limitless in general, with

regard to the aforementioned it appears, howewyincing to keep a low threshold for a
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measure to qualify as a public morals measure hEethe arguments under the universalist
approach to morals seems to reasonably limit tlpesof application of the public moral
exception, nor does the rationalization approachchvirequires ‘objective’ criteria for
unilaterally determining morals. Moreover, there awo particularly supportive aspects when
advocating for a ‘pure’ universalist approach te tlontent of public morals. First, leaving the
content of public morals entirely to the Memberd wontribute to a harmonization between
TBT and GATT rules. Second, the practice of theHECshows that defining the content of
public morals is not critical and may be achieved kter stage, while at the same time it is a

convenient way to avoid questioning the genuine@ation of a moral justification.

i. Universalism and ‘Qualified’ Unilateralism are Noonvincing
Despite some insistence on a consistent legislaistery, much speaks in favor of accepting
the opinion of Howse et al. (2015) that “the W$kbuld not adopt a ‘closed set’ approach to
interpreting public morals justifications [and ghould not adopt a position on what type of
moral reasons count” (p. 20). As will be furthetailed below, the approach that Howse et al.
(2015) take regarding the overall test of the puivioral exception may not be followed in its
entirety. Yet, arguing that it is not the role off@ adjudicators to side with one or the other
way of determining the possible content of publicrats, appears to be the most appropriate
solution under the definition of morals. In facgch of the above-mentioned propositions
would require WTO adjudicators to make a subjectiakie judgement on acceptable public
morals. Under the universalist approach, WTO adpidrs would have to decide on the
acceptable stretch between the measure and thedsblajective, or to limit the possibility of
multiple objectives that a measure might pursuedddgn'qualified’ unilateralism, WTO
adjudicators would arguably need to answer philbsmgh rather than objective questions as
to whether it is, for example, a matter of moratiyprotect only domesticated or also other,
non-domesticated animals or on how to ‘measureglorudone to animals. Or they would be
asked to doubt that domestic legislators are dgtahle to properly reflect the morals of their
society when invoking the public morals exceptsia-visa certain measure.
Thus, in accordance with the object and purpose@fSATT, as stated in the third recital of
the GATT Preamble, the “reciprocal and mutually asttageous arrangements directed to the
substantial reduction of tariffs and other barri¢os trade and to the elimination of
discriminatory treatment in international tradeatins” are at its core (GATT, 1994)
Deciding on the content of morals and theralpriori exclude certain morals from being able
to justifying a breach of trade law would placeoa heavy burden on a panel that, at its core,

is concerned with facilitating international trade.
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However, if following the opinion of Howse et a((15) that the decision on public morals is
left entirely to the Member, one must also be cqueat in leaving such scope to all
Members. It is thus not the task of WTO adjudicateither, to decide that one moral concern
is ‘more genuine’ than another. With regardsCioina — AudiovisualsHowse & Langille
(2012) argue that “the actual measure under sgriitinthe China — Audiovisualg€ase] was
not in itself an expression of public morals. Rattiee impugned measure was a modality
claimed to be supportive of the underlying morgiulation. This makes the measure different
from the one at issue 1dS — Gambling (pp. 416-417). Howse & Langille (2012) make this
point in referring to their introduced distinctiobetween ‘instrumental’ and ‘non-
instrumental’ measures, which will be addressedeitail below (section V. 3. b. i). However,

it is inconsequent, on the one hand, to leave a b&erbroad freedom to determine own
morals and enact measures on this basis and te,arguhe other hand, that certain measures
are merely extensions or supportive of an undeglyimoral regulation which makes them less
genuine. If WTO adjudicators shall neither judge tbe content, nor on the reach of a
Member’'s moral conviction, they cannot judge eithdrether a measure was ‘in itself’ an
expression of moral belief or a ‘mere extensiorthéwise, the assessment on where to draw
the line between morally genuine measures and tgdesls genuine measures will go round

in circles.

ii. Harmonizing the “Closed List” and ‘Open List’ Apg@rch

A major concern with leaving such broad scope toOMIlembers in defining the content of
public morals may be the ‘watering-down’ of theo'séd list’ approach chosen by the drafters
of the General Agreementgs-a-visthe limited number of sub-paragraphs of GATT XX as
compared to the TBT. While the TBT does not contaigeneral exceptions clause, TBT 2.2
states that measures do not violate the agreemaenh they are “not more trade-restrictive
than necessary and fulfill a legitimate objectivéi.view of these ‘legitimate objectives’,
TBT 2.2 includes an indicative list, i.e. an op&t bf possible objectives (Levy & Regan,
2014), as compared to the exhaustive list inclu@@d T XX (Diebold, 2007; Delimatsis,
2011). A broad concept of public morals, which islaterally determined by the Members,
may thus transform the exhaustive list of exceptionder the GATT and GATS into an
equally open list as under the TBT. However, thbatance between the open list approach of
the TBT and the exhaustive list of exceptions of TGAXX has already been criticized
(Shaffer & Pabian, 2014), and may arguably maleagdier to find a violation of substantive
trade rules under the GATT than under the TBT. Waild eventually render the TBT
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superfluous as complaining Members would genersdlgk to design a measure that falls
within the scope of the GATT rather than the TBT.

Consequently, leaving a wide scope of public motalghe discretion of Members may
contribute to the harmonization between GATT andl T#hich is a need that the AB has
underlined in the case @S — Clove CigarettesAccording to the AB, the GATT and the
TBT “overlap in scope and have similar objectivasid that “the two Agreements shall be
interpreted in a coherent and consistent manneBRAUS — Clove Cigarettegara. 91;
Shaffer & Pabian, 2014). In general, there shoeldd difference between a Members’ *
to regulate” under the TBT and the GATT (ABRC — Seal Productgara. 5.122, Marceau,

2014). Giving Members the possibility to freelytelenine the content of their public morals

right

under GATT XX would hence contribute to closing tep between the TBT Agreement and
the GATT.

Shaffer & Pabian (2014) argue that “if possible,nMers should amend GATT XX to create
an open list of exceptions” (p. 8). For the timéngea broad concept of public morals will

achieve the same result. Delimiting the scope dfipumorals is ultimately important in order

to prevent that anything may fall within its realifet, delimiting the scope of public morals

in prescribing its definition and content is arglyadn inappropriate approach.

iii. Support for ‘Pure’ Unilateralism from the ECtHR
The approach taken by the ECtHR demonstrates tieatCiourt avoids prescribing and
guestioning what the content of public morals maybit still makes sure that this exception
does not go out of hand. The ECtHR has made clear it is its mandate to protect
democracy and to promote the harmonization of deaticcvalues among Council of Europe
states (Gallagher, 2011). Despite this common damaior of democracy on which the
ECtHR could build to define public morals, it re#ssto judge on what morals Contracting
States my legitimately invoke. Moreover, although ECHR is applicable to a much smaller
number of states than the WTO laws, the ECtHR detheaglifferent values, practices and
morals among Council of Europe states to be toerdesin order to identify a definition that
would streamline the content of public morals fdr @Gouncil of Europe states. Yet, the
ECtHR’s approach exemplifies that accepting a biteadiay for States to invoke morals does
not mean that this was the last word on the limftpublic morals. On the contrary, the
concrete nuanced assessment of the measure isposefible after a measure has been

accepted to fall within the scope of public morals.
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c. Conclusion: ‘Pure’ Unilateralism is Acceptable fabefining Morals

Given that the arguments for a universalist apgrdacpublic morals as well as the criteria
suggestedis-a-vis‘qualified’ unilateralism are not convincing, ataking into account that

there are indeed advantages to a broad contentbdit pnorals regarding a harmonization of
the GATT and the TBT, the goal of limiting the oaktrscope of public morals must be
achieved elsewhere in the analysis of this excepioreover, as the example of the ECtHR
has shown, it is, in fact, feasible to leave a Ordecretion to Members in invoking morals
while a limitation on this exception is nonethelg&ssible, notably within the democratic

necessity test.

3. Necessity at the Core of the Public Morals Exceptio A Case for Consensus
In light of the aforementioned, it will be arguedthe following that the necessity test shall be
at the core of the assessment of the public mom@mion and that it is the most adequate
step within the exceptions test, where the scoppubfic morals can be limited. It will be
shown that the risk of an overly broad public merakception which undermines the
provisions of the GATT can be attributed largelyaaveak necessity test. In view of the
necessity test, particularly the approach to pubiirals provided by Howse & Langille
(2012) as well as Howse et al. (2015) will be cdestd. However, in introducing a
differentiation between ‘instrumental’ and ‘nondinsnental’ measures to protect public
morals, they arguably deteriorate the uncertaintissa-vis the necessity test instead of
resolving them. The consensus approach of the ECtikHy, however, provide a solution to
strengthen the necessity test under WTO law andetoedy the introduced imbalance
between the different sub-paragraphs of GATT XXwill be argued that the consensus
approach is particularly useful to fill the gap mdt requiring a ‘material contribution’ to

protecting public morals.

a. ‘Necessary to Protect’ — Same Measure — Differ&gcessity Tests?

In accordance with the AB’s decision in tB€ — Seal Productsase, Howse et al. (2015)

argue that in order to allow the widest possiblerah pluralism’” among the WTO Members,

it is even insufficient to only leave the contentdanvocation of public morals to the decision
of the Members. According to them, it is also neaeg to accept that certain public morals
measures “[do] not lend [themselves] to a stricanseend analysis” (Howse et al., 2015, p.
20), and therefore a ‘softened’ necessity test aggpappropriate.

Equally Howse & Langille (2012) suggest that a afifintiation must be made between

‘instrumental’ and ‘non-instrumental’ measures. i@k measures may pursue a dual or even
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a multiplicity of purposes, Howse et al. (2015) ges} that, given these different purposes, a
measure may be both ‘instrumental’ and ‘non-insental’ at the same time. Yet, the
proposed differentiation between ‘instrumental’ afrbn-instrumental’ public morals
measure, and especially the different requiremesgarding the necessity as a consequence
of this differentiation, lead to two major diffidids: First, it creates an extreme imbalance,
not only between the different sub-paragraphs of GXX but also among measures falling
within the same sub-paragraph, i.e. GATT XX(a) totect public morals. Second, following
this argumentation, the requirements of the neessst will ultimately depend on the

constitution of the Member.

i. The Differentiation between ‘Instrumental’ and ‘Norstrumental’
Measures

In distinguishing between ‘instrumental’ and ‘norsirumental’ measures addressing public
morals, it is proposed that ‘non-instrumental’ mgas are those that are not enacted by a
Member with the goal of achieving a certain outcamef producing perceptible effects, but
which are enacted as an intrinsic expression ofihimliefs of a society (Howse & Langille,
2012; Howse et al., 2015). In the caseEGF — Seal Productgshe AB would be confronted
with a dual purpose measure which is, on the omel,h@imed instrumentally, at reducing
unnecessary animal suffering, a goal that engagbkcpmorals as well as the protection of
animal life and health as such”, while on the othend, the measure is “a noninstrumental
expression of moral opprobrium at animal crueltd aonsumer behaviour that is complicit
with that cruelty” (Howse & Langille, 2012, p. 412Based on the AB’s frequently used
sentence that Members have the right “to deternfiadevel of protection that they consider
appropriate” (e.g. ABREC — Seal Productgara. 5.200), they argue that Members have the
freedom to decide upon the restrictiveness of asoreao achieve the desired protection. If a
ban on a certain product was the only way in wkacklember could do justice to its held
moral values, then no alternative measures couldcbepted to achieve the desired level of
protection. A rigid scrutiny of allegedly availabldternative measures would therefore
contradict the possibility granted under sub-paphr(a), to enact moral regulations (Howse
et al.,Amici curiaebrief, 2013).
Consequently, such a distinction between ‘instruaéand ‘non-instrumental’ measures has
a significant impact on the necessity test. Wharoa-instrumental’ public morals measure is
at issue, according to Howse et al. (2015), the dd®ided correctly that a “material
contribution’ standard is inappropriate for nontiamental moral reasoning” (p. 64). It would

therefore not be possible to subject a ‘non-insemi@l’ measure to a means-end analysis.
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The ‘weighing and balancing’ process under the s&tetest would hence only involve the
consideration of the importance of the objectivassped and the trade restrictiveness of the
measure, but a ‘material contribution’ would notgaet of the proportionality analysis. With
regard to the EU Seal Regime, Howse & Langille @Gimply conclude that “the measure is

certainly ‘necessary’ in its noninstrumental aspget416).

ii. The Plastic Bag Example: One Measure, Two Conttiagic
Outcomes?

To illustrate the discrepancy among the sub-papigraof GATT XX with regards to the
requirements of the necessity test, a ban on thp®rimand production of plastic bags and
plastic wrapping material shall serve as a fiaii@xample. It could be argued that a ban on
the production and importation of plastic bags atabtic wrapping material is, on the one
hand, an ‘instrumental’ measure seeking to prdtechan, animal or plant life or health of
GATT XX(b). The amount of plastic, especially frgotastic packaging materials, has led to
considerable pollution of the oceanic ecosystenthvis negatively affecting marine animals,
in particular sea turtles and seabirds (Derrail2200n the other hand, the measure could
also be classified as a ‘non-instrumental’ measuhieh expresses the moral conviction of a
society that the oceanic nature and its ecosysteinighly protect-worthy and that it is
morally unacceptable to destroy it or to contribiatéts destruction. Following the ‘weighing
and balancing’ steps of the necessity test bothables, public morals under GATT XX(a)
as well as human, animal or plant life or healtllemGATT XX(b), are highly important
objectives (ABREC — Asbestqyara. 172; PRJS — Gamblingpara. 6.492). By contrast, a
ban on plastic packaging material is, in fact, meally trade-restrictive. With regards to the
means-end analysis, i.e. the contribution of thasuee to the objective pursued, the measure
would now be subject to two different tests. Coasity the measure as an ‘instrumental’
measure under GATT XX(b), the responding Membex, the Member defending the
measure, would have to makepama facie case that the ban is necessary (ARFS —
Gasoline p. 22-23; ABR,US — Gambling paras. 309-310), and hence makes a ‘material
contribution’ to the objective pursued, namelyhe protection of human animal or plant life
or health (ABR,Brazil — Tyres para. 150). Given that a ‘material contributiamvolves the
assessment of the nature of the risk, the objegitiveued and the level of protection sought
(ABR, Brazil — Tyres para. 145), the responding Member would needakenaprima facie
case that these requirements are fulfilled. Theeegf marine pollution would lend itself to
demonstrate a certain risk as well as a certaial lef/ protection sought. It might even be

referred to existing long-term studies on this ¢ogond other scientific assessments. However,
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even if the responding Member was to argue thatatsred level of protection is zero marine
pollution and hence completely plastic-free selas,ldan could arguably be found to make a
‘material contribution’ to this goal. In a next gtehe measure would also need to withstand a
comparison to less trade-restrictive alternativeeg ABR,China — Audiovisualsparas. 240-
243). It could be argued that banning all plasig®and packaging material is not necessary
as stricter recycling requirements and a more stighted waste management of the Member
could achieve the same level of protection, narttedy the plastic materials do not end in the
oceans. As the AB has underlineddhina — Audiovisualghe fact that this would require re-
structuring measures and certain financial expedses not transform it into an unreasonably
burdensome alternative for the responding Memblee. doncrete question would be whether
this would mean an ‘undue’ burden on the Membeiclwheeds to be supported by sufficient
evidence (ibid, para. 327).

Taking the measure as a ‘non-instrumental’ meadie,entire assessment regarding the
contribution to the objective pursued, would notréguired. The conviction that it is a matter
of morality to protect the marine environment asgezially that it is immoral to destroy the
ecosystems of the oceans would not lend itselfriskaassessment. A Member could simply
argue that the Member’s public morals as reflectethe ban on plastic bags and plastic
wrapping material is an objective that is protecithy to the highest degree and that
therefore a ban is necessary.

The AB has stressed on many occasions that thessigcéest is fundamentally a process of
‘weighing and balancing’ (e.g. ABRJS — Gamblingparas. 304—-305). It has also reiterated
in US — Gamblingas well as ireC — Seal Productthat the contribution of the measure to the
ends pursued is ‘one’ part of the ‘weighing andahaing’ process, while the other one is “the
restrictive impact of the measure on internatimmthmerce” (ABRKorea — Beefpara. 164).
However, without assessing the ‘material contridmitiand within it the interplay of risk,
objective pursued and level of protection, a trueighing and balancing’ is no longer
identifiable. After all, it is much more subjectiaad left to the consideration of the WTO

adjudicators compared to cases in which an ‘instntal’ measure is at issue.

lii. One Measure, Two Countries, Two Contradicting Onnes?
Moreover, Howse & Langille (2012) argue that a jpuliphorals measure is not necessarily
always a ‘non-instrumental’ measure, but that sagheasure can also be ‘instrumental’ to
protect public morals.
According to them, the ban on internet gamblingthe US — Gamblingcase was an

‘instrumental’ measure to protect public moralsisisubmitted that the United States “used
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instrumental material reasons to justify its gamdplban” (ibid, p. 412). Thus, the ban on
internet gambling was not enacted “to express mmpalobrium at gambling” (ibid), but to
make, among others, a contribution to alleviate éb@ablished risk of underage gambling.
Such a risk is “a specific concern with respecthi® remote supply of gambling and betting
services” (PRUS — Gamblingpara. 6.516). In such a case, a material cortipibwvithin the
means-end analysis would be required given thatpthiic morals measure is arguably
‘instrumental’. In justifying that the public moglmeasure chosen by the US is
‘instrumental’, Howse & Langille (2012) argue tHadsing a ban on online gambling on a
moral judgement may stand in contrast to the UnS&ates’ Constitution which is “founded
on separation of church and state” (p. 412). Gienseparation, the United States would not
have the possibility to submit reasons of intringithblic morals to place a ban on online
gambling (ibid). Yet, according to them, “[o]ne camagine that other WTO Members with a
different kind of domestic political regime mighe Ionore inclined to justify prohibitions on
gambling as expressions of what is regarded agsitiright or wrong” (ibid).

Following Howse & Langille (2012), it would henceegend on the constitution of each
Member state whether it could produce ‘non-instmtak measure for which a means-end
analysis under the necessity test is not required.the EU, for example, this would be
particularly difficult, given that there is no ulieal view on the separation of the state and the
church which Howse & Langille (2012) take as evickerin Northern European countries, the
separation of church and state is generally muearet than in Southern European countries
including, however, several exceptions and reckahges on the legislative level of different
European Member states (de Beaufort et al., 2@08)the basis of this uncertainty, a WTO
Member like the EU would arguably not be able taatrnon-instrumental’ measures at all.
Moreover, Howse & Langille (2012) argue stronghamgt the WTO adjudicators being in
charge of entering a profound assessment of tharayltraditional and legislative history of
WTO Members, and hence trying to engage in a “sguessing” of Members’ public
morals (Howse & Langille, 2012, p. 428). Accordinghey state that it is in general not the
WTO’s mandate to judge on the substance of the lafwitss Members. Consequently, one
may also doubt whether it would be the WTO’s maedatjudge whether a WTO Member
could, by its constitutional prerequisites and ipatarly by its separation of state and church,
be able to enact a ‘non-instrumental’ public momaksasure.

If one was to accept the differentiation betweenstiiumental’ and ‘non-instrumental’
measures, it can be assumed that Members willnergéseek to frame their policies as ‘non-

instrumental’ public morals measures consideringt tthey would not be concerned by
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establishing a ‘material contribution’. Arguablyne could find an underlying public morals
concern in any measure, even if it concerns thelymtion and import of plastic packaging
material. If the hurdle to pass the necessity teshence lower in the case of ‘non-
instrumental’ public morals measures, all otheitiegte objectives enumerated in the sub-

paragraphs of GATT XX would become meaningless.

iv. Rejecting the Differentiation between ‘Instrumehtand ‘Non-
Instrumental’ Measures

Through their distinction, Howse & Langille (201f)rther enlarge the gap between the
requirements by introducing a distinction regardthg instrumentality of a public morals
measure. Although it must be acknowledged thatB®arguably opened the door for making
a differentiation between ‘instrumental’ and ‘narstrumental’ measures, such differentiation
leads nonetheless to a gap, not only among theireagentsvis-a-vis the different sub-
paragraphs of GATT XX, but even among differentlmumorals measures, arguably based
on the enacting Member’s constitutions. If one weisto accept this distinction, an element
that restores a balance in the necessity test ai-fmstrumental’ measures is needed. As
addressed in the following, the consensus requinenegarding the necessity of a measure as
applied by the ECtHR may provide a solution to eltss gap.

b. Applying the ECtHR’s Consensus Approach
In the following, the main criterion that determinehether a measure passes the democratic
necessity test applied by the ECtHR will be introetli into the public morals analysis under
WTO law. The main criterion within the ECtHR’s aysik of the justifications in general and
also on moral grounds is the existence of consevist&-visthe democratic necessity of a
concrete interference. As shown above, interferenite fundamental rights were found
where the existence of certain laws leads to aatiai of individual rights, such as the
prohibition of homosexual activity among consentadylts (e.gDudgeon v UK where a
certain fundamental right was denied through theeabe of legal opportunities, such as the
absence of the legal possibility of same-sex mgerige.g.Schalk and Kopf v Austiiaor
where through certain authority acts the possiédibf making use of fundamental freedoms
is denied, such as the prohibition of peaceful mbbe by public authorities (e.d\lekseyev v
Russia.
In its subsequent assessment of paragraph 2 aflégt8 to 11 ECHR, the ECtHR therefore
considered whether there was consensus on the sitgced such interference with

fundamental laws to justify such an interferencapag others, on moral grounds. Where a
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violation of international trade law is found withithe system of the WTO, the WTO
adjudicators consider within their analysis whettitexr measure violating substantive trade
law is necessary to protect public morals under GAX(a). Therefore, also under GATT
XX(a), WTO adjudicators may ask whether there issemsus on the necessity of a measure
violating substantive trade rules, in order to pobtpublic morals, and consider their finding
within the ‘weighing and balancing’ process of tlexessity test.

It will be shown that for the purpose of findingchuconsensus, WTO adjudicators may
consider the domestic laws of WTO Members to finether there is consensus on
restricting trade for moral purposes. While thisymiae considered impractical, WTO
adjudicators could also take the ‘shortcut’ of edasng whether there are concrete
international agreements in place with target tkeessity of restricting trade in order to

protect public morals.

i. Consensus on the Necessity of a Measure among W&iOhdrs
In the case olUS — Gambling the Panel already demonstrated its general resslito
consider the laws and regulations of other WTO Merslin order to find evidence that
online gambling is a matter of public morals. Then@ took into account the domestic
regulations of other Members and found that, bastie United States, two other Members
“restricted trade in gambling-related services anaducts on moral grounds, while sixteen
others had already restricted or prohibited Integzanbling or were in the process of doing
so” (PR,US — Gamblingpara. 6.473; Marwell, 2006, p. 813). Following ttxample of the
ECtHR, these considerations would have been betered within the ‘weighing and
balancing’ of the necessity of a measure.
To illustrate the way in which WTO adjudicators ntaie consensus among WTO Members
regarding the necessity of a certain measure ictoumt, a prohibition on the possession and
trade with child pornographic material as well aghvpornographic material in general can
serve as examples. In the cases of child pornograpth of pornography in general, Members
may attempt to justify their bans on moral groungs,as an expression of moral disapproval.
In the words of Howse et al. (2015), Members magnapt to enact ‘non-instrumental’
measures to protect public morals. A Member mayuarthat a ban on trade with
pornographic films or online material is rooted wgeeply held moral convictions.
Consequently, it may not be willing or able to ents assessment on whether child
pornography or pornography in general poses risksidral values of a society or whether
such a prohibition makes a material contributioth® objective pursued.

47



Here, a panel could, in fact, consider consensusngn?WTO Members with regards to the
necessity of a ban in order to inject an objectrigerion into the ‘weighing and balancing’
analysis under the necessity test.

Regarding the first aspect of child pornographyaih be found in domestic legislations that
“[p]ossession of child pornography is a criminaleoice in all industrialized nations and that
the criminalisation of child pornography in relatito online distribution has recently been
reiterated in Art. 9 of the Convention on Cybera@inMurray, 2007, p. 159). Akdeniz (2008)
assesses in detail the regulations on materialvamgll child pornography in the United
States, Canada, England and Wales. Not only dof ailese countries ban the possession of
such material, he also finds joint efforts of imi@ional harmonization of banning child
pornographic material. There is an “internatiomaht that seeks to ban child pornography, as
evidenced by the recent adoption of the Optionatdeol to the UN Convention on the rights
of the child, on the sale of children, child pragion and child pornography (Optional
Protocol to the CRC) [...]"” (European Committee Onn@& Problemsn Akdeniz, 2008, p.
196). In particular, Article 3.1(c) of the Optiorfatotocol to the CRC requires State Parties to
criminalize, among others, “importing, exportindfeoing, selling, or possessing [...] child
pornography”. By contrast, such joint harmonizatiefforts on a trade bawis-a-vis
pornography in general cannot be identified andeaegal agreement on the necessity of
banning pornographic material does not exist.

Consequently, when a Member is able to show tisataitvs are in line with international
consensus, this may be an important evidence ofattethat its own ban is necessary to
protect morals. In cases where such harmonized Bovsot exist, as on the topic of
pornographic material in general, this may be aereid as evidence against the necessity of
a trade ban.

Although the US — GamblingPanel has proven that it would consider domesgall
regulations of Member, it may nonetheless be argiu@iit is an impossible task to assess the
domestic regulations on a specific matter with eespo all 162 Members of the WTO. Yet,
as the abovementioned argument of a trade ban @t pbrnographic material shows,
international agreements, as ‘shortcuts’, targethmgissue at hand may therefore be more

adequate to take into account in the consensugsasal

* Effective April 26th, 2015 (https://www.wto.org/glish/thewto_e/whatis_eftif _e/org6_e.htm).
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ii. Consensus on the Necessity of a Measure Evidengddtérnational
Agreements

Instead of conducting a time-intensive analysighaf domestic legal systems of Members,
WTO adjudicators may consider international agregmeas evidence of consensus among
WTO Members on the necessity of a public moralssuea The effort of negotiating and
finding agreements on concrete measures that aess@ry to address a certain problem in
cooperation with other countries that are involvaflected or concerned may serve as an
important criterion in ‘weighing and balancing’ theportance of the objective and the trade-
restrictiveness of a measure. For measures thaintpiaim internally to protect a Member’s
own morals, but also outwardly affect the moraiad of others, Wu (2008) has suggested
that “the moral norm must itself have been codifigdan international organization through a
treaty, guideline, code or other document that e explicitly endorsed by a majority of
WTO Members” (p. 245). The approach presented Here;ontrast, suggests that not the
‘moral norm’ shall be subject of such an agreembeat,the measures necessary to address a
sensitive issue itself. It will also be shown bel@&ction V. 3. c. ii.) that targeted agreements
only among a few Members may as well contain ingurévidencing value.
Such agreements on concrete measures could be, féemndnstance, in addressing the
arguably morally relevant issue of whaling or udeghold traps.
Thelnternational Convention for the Regulation of Whg) for example, includes a schedule
which contains the detailed agreements of the ggrggarding, among others, the protected
species and hunting techniques. This is one vephistcated example of consensus
evidenced by an international agreement which dethe necessity of measures (ICRW,
1946). Since 1986, there is a zero quota on comateshale hunts, which is actually a
temporary agreement, called a ‘pause’, bindinghenMembers of the International Whaling
Commission (IWC) (Gambell, 1993; Gales et al., 200me Convention, however, also sets
out agreed exceptions, such as under Article ‘i, permission to hunt whales for scientific
purposes, or the exceptions for aboriginal huntbef@ir, 1998/99). The ban on whale
hunting is being discussed for decades. Certaimtdes have even left the IWC, such as
Canada, a country that was even a founding membéneolWC who withdrew in 1982
(Gambell, 1993). Others are faced with accusatafnsontinuous abuse of the exceptions,
such as Japan (Gales et al., 2005). Nonethelesgeris of the commercial ban as well as the
complicated negotiations that have led to reacthmyagreement are arguably a considerable

achievement of joint international effort.
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Another example where international consensus leas lbeached on a sensitive, arguably
morally relevant issue is thégreement on International Humane Trapping Standard
(AIHTS). The EU together with Canada and Russia al@de to agree on trapping standards,
after the EU had actually intended to unilater&én the import of fur from certain types of
animals caught through leghold traps (Prince, 200dhile Article 7 AIHTS details the
commitments of the parties, Article 10 AIHTS alsaresees possible derogations to the
commitments “on a case-by-case basis, providedtkiegt are not applied in a manner that
would undermine the objectives of the AgreementiisTArticle, among others, provides an
exception for the use of “traditional wooden trassential for preserving cultural heritage of
indigenous communities” (Article 10 d. AIHTS). Reudlarly in the context of the EU’s ban
on seal products, this agreement is often mentiasesl comparable regulation. As compared
to the EU Seal Regime, Perisin (2013) finds, howetat the AIHTS is even “responsive to
different hunting techniques” (p. 398).

Agreements of this type can therefore serve aseacil that there is not only consensus on
the necessary measures to take in order to addresstain moral concern, such as for
example the cruelty done to animals arising froght#d traps, but also on the necessity of
the type of exceptions included in a regulatione @dvantage of considering at the same time
the necessity of the exceptions will be addressela following (section V. 4.).

Consequently, targeted agreements which reflecéamsus on common actions to address
certain morally relevant issues, like whaling ayHeld trapping, exist and that they may serve

as means to lend substance to the necessity oasumee

c. Strengths, Weaknesses and Limits of Transposing th&ernational
Consensus Approach to GATT XX(a)

While noticeable benefits can be seen in consigeramsensus as an objective criterion under
the necessity test of GATT XX(a), it may be questid whether such an approach would be
within the limits of what WTO adjudicators can cm®s for the purpose of interpreting
necessity, particularly when taking internationgreggments into account. It could also be
argued that the approach taken by the ECtHR issndtble for the WTO due to their
different mandates. It will be shown, however, tthag approach is not to suggest that WTO
Members will be forced to adhere to agreements tiae not consented to, rather that the
consideration of consensus within the ‘weighing Bathncing’ process constitutes evidence
which can be taken into account by panels. Paraglsat be obliged to consider international
consensus, yet it could provide a basis for WTQdidators to produce reasoned judgements

and prevents the isolation of WTO law. Moreoveeithlifferent mandates may not exclude
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WTO adjudicators to consider international consensgiven that the WTO is not a
hermetically closed regime, but situated preciseihin an international system of global

interaction.

i. Advantages of Considering Consensus within theda®of ‘Weighing
and Balancing’

It must be stressed at the outset that focusinth@rtonsensus approach aims at limiting the
scope of the public morals exception in reintrodgcan objective criterion in the necessity
test of public morals. If one was to follow the emgch taken by Howse et al. (2015) and
Howse & Langille (2012), the consensus approach evay reintroduce a balance among the
criteria for ‘instrumental’ and ‘non-instrumentgublic morals measures. This is, however,
not to suggest that Members shall be deprived af thight to regulate” under the exception
of GATT XX(a) (ABR, EC — Seal Productgaras. 5.125; 5.127), unless they act in harmony
with international consensus.
Following the suggested approach, Members woultethevith a choice of either providing
evidence regarding a material contribution of thmee&asure, or with providing evidence that
they act in conformity with international consensilike AB inEC — Seal Productdid not
exclude the possibility that Members may estaldishaterial contribution to the aim pursued.
In cases where Members can and do provide suclctigesvidence regarding a material
contribution of a public morals measure to proiegbortant values, this can and should be
taken into account by panels. However, in casesavheMember is not willing or cannot
provide objective evidence with regard to the nsitgsof a public morals measure,
international consensus should be considered asatractual evidence in answering the
guestion whether such a measure is necessary poe®xX such moral conviction. In fact, in
these cases it is more appropriate to speak ofésspn’ of moral conviction, given that a
risk and a contribution to protecting certain valfi®m that risk do not need to be shown.
As previously stressed, it rests ultimately witle fpanel to “independently and objectively”
assess the evidence before it (ABBhina — Audiovisuals para. 287). Regarding this
evidence, it is entirely the panel’s decision “Whievidence it chooses to utilize in making its
findings, and to determine how much weight to ditcthe various items of evidence placed
before it by the parties to the case” (ABRC — Seal Productspara. 5.166). Obviously,
panels cannot be obliged to consider internatimmaisensussis-a-vis the necessity of a
measure in their assessment. However, this pasgiisl by no means excluded. Herwig
(2015) argues that, although international consemsgenerally relevant in the interpretation

of ‘public morals’, it is only one factor to be cidered. Yet, in the interpretation of what is
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actually relevant for the interpretation of what'necessary to protect public morals’, it is
argued here that, particularly in the absence bErobbjective criteria to determine the
necessity of a measure, international consensusndagd by a very important factor.

Diebold (2007) criticizes the consideration of migional consensus with regard to the
Panel’'s approach iblS — GamblingIn this case, the Panel confirmed that online lgjarg
may be a matter of public morals through an assessof whether other Members have also
regulated gambling. Such an approach would be nogpte because, “when interpreted
contrario, it could arguably mean that a respondent willaglsvhave to present evidence of
similar practice by other states which would bdsicarevent Members from defining their
own morals and order” (ibid, p. 63).

The advantage of the approach suggested herewgyvio, that consensus is not needisea-

vis the qualification of a measure to address pubbcais. Rather, it is suggested that in cases
in which a Member seeks to base its measure exelyson public moral consideration and
refrains from providing objective evidence as tamaterial contribution, the consensus
requirement is a useful criterion. As long as a Mentan and does provide evidence that the
measure makes a material contribution to the abgqgbursued and identifies a certain
standard which can be taken into account in thegleg and balancing’ exercise under the
necessity test, there is no need to demonstrai@naat line with international consensus. In
the absence of such objective evidence, howevearh swnsensus would constitute an

important aspect in the ‘weighing and balancing’.

il. The Possibility of Focussing on International Agneaits as Source of
International Consensus

It is certainly problematic that the ECtHR does spécify what ‘consensus’ actually means,
i.e. how widespread the consensus must be, neidgarding European nor international
consensus. As previously shown, even the emergencaternational consensus was
sufficient evidence for the ECtHR to override aklad European consensus, provided that
such consensus was specific enough, for exampliewwn of the recognition of a ‘new’ gender
identity. Yet, with regard to international consesngound in domestic legislations, there may
be a certain logistical aversion given that thisildaarguably involve scrutiny of the domestic
laws of all WTO Members. The above application ¢lfiere stressed the ‘shortcut’ of
considering international agreements as evidendatefnational consensus. Regarding the
relevance of international agreements other thanOWAQreements, a few points deserve

mention.
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First, it must be stressed that a Member cannbblbied by international agreements to which
it is not party (Pauwelyn, 2001). Yet, as previgusitlined, theEC — BiotechPanel has
highlighted that, according to Article 31(1) VCLihternational treaties may be taken into
account in order to elucidate the ordinary meamhdVTO provisions and where a panel
considers such treaties to be informative (seaosetit 2. a. i.). According to the Panel HC
—Biotech “other relevant rules of international law maysimme cases aid a treaty interpreter
in establishing, or confirming, the ordinary meanof treaty terms in the specific context in
which they are used” (para. 7.92). Following thetHlE's example in considering consensus,
it would also not be appropriate to argue that dbetent of international agreements was
mandatory for the decision of the WTO. In particulhen a Member can provide very
weighty evidence in favour of its public morals aamghinst the fact that consensus shall be
taken into account (se® B and C v Ireland

In support of the importance of using agreementgHe purpose of informing the necessity
test despite non-universal adherence, PauwelyrljZf@ues that “[e]ven if [a] convention is
not binding on all WTO members, or on the disputpayties in the particular case (in
particular the complainant), the fact that say ysigbuntries including half of the WTO
membership have ratified the convention may cantstitsignificant proof under GATT
Article XX(b) that the defendant’'s measure is, iedie'necessary for the protection of human
health™ (p. 572). This would arguably not only tvee for the necessity of a measure under
GATT XX(b), but also for GATT XX(a). According to Bfceau (2002), in order to decide
whether a measure is necessary for the protecfipaldic morals, it should also be possible
for a panel “to examine the participation of comegl members in relevant human rights
treaties as [among others] evidence of the efficddite chosen measure” (p. 790).
Considering the difficulties to limit the possibdentent and definition of morals, not only
human rights issues may fall under the definitibnmorals. Expecting a range of sensitive
issues to be placed under this concept, such asbnielfare (exemplified by the ban on seal
products) and environmental concerns (exemplifigdiie fictitious example of a ban on
plastic bags), the consideration of treaties angeagents should not be limited to human
rights treaties.

Moreover, given that targeted agreement on thességeof measures is sought by the ECtHR
and preferred over some generic treaty, agreemagtanly exist between a limited number
of WTO Members. Considering the example of the AB;1Where a binding agreement was
reached only between the EU, Canada and Russke thogeted agreements may, however,

be of particular informative value due to their ggge content in terms of necessity of a
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measure. Despite the limited number of adhering bens) those Members are arguably
directly concerned, not only by the public moralsue in question, but also by resulting trade
effects. Their effort to negotiate an agreementualoty reflects genuine attempts to find a
compromise on what is the least trade-restrictivvams considering the competing interests
involved, such as subsistence needs of Inuit contresrisee alssection V.4.).

Within the sphere of environmental measures, tresoa of the AB inUS — Shrimpalso
supports the view that the WTO system welcomesratiternational agreements and that
WTO adjudicators recognize the importance for Merslbe enter into agreements, smaller as
well as broader ones, on necessary measures tecplioiportant objectives also in other
international settings. With respect to the US’ afprotecting shrimp and turtles, the AB
underscored that “[w]e haveot decided that the sovereign nations that are Mesnbkethe
WTO cannot adopt effective measures to protect reyelt@d species, such as sea turtles.
Clearly, they can and should. And we hanat decided that sovereign states should not act
together to bilaterally, plurilaterally or multiexglly, either within the WTO or in other
international fora, to protect endangered specireootherwise protect the environment.
Clearly they should and do.” (ABRJS — Shrimp para. 185; Fitzgerald, 2011, p. 111).
Consequently, in considering international agredman evidence of international consensus
within the ‘weighing and balancing’ of the necegsit a measure, WTO adjudicators would
only act consistently with their acknowledgment thfe importance of international
negotiation and cooperation.

Against the proposition for panels to considerrima¢ional agreements (particularly targeted
but limited ones in terms of adherence) may sphakthe AB in thdJS — Gamblingcase
ruled against an alleged “consultation pre-comditiadded to the necessity doctrine” (Wu,
2008, p. 228). Here, the AB rejected the Panekswihat the US was obliged to enter into
consultations with Antigua before enacting the k@m online gambling (ABR,US -
Gambling para. 317). However, this requirement was regeatader the analysis of an
existing less trade-restrictive alternative measiitee AB did not find that procedurally a
Member would need to havee€xplored and exhaustedill reasonably available WTO-
compatible alternatives before adopting its WTQOeimgistent measure” (ibid, para. 315). This
is, however, different from what is suggested h&he existence of consensus exemplified by
existing international agreements shall primarigyphto understand whether there is a certain
prevailing common understanding on the necessity mieasure that appropriately addresses
a moral concern. While it is not to suggest thidember must explore all possible ways of

settling the dispute through agreement, such agretsmthat have been found between
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Members should receive appropriate weight in theighing and balancing’ process under

the necessity test.

iii. Effects of a Different Mandate of the ECtHR and Wi&O?
One may also question whether the mandate of th@©Wbuld actually permit WTO
adjudicators to perform the sort of extensive baitam of rights and interest as conducted by
the ECtHR when assessing the justification of aerfarence (Delimatsis, 2011). The mission
and mandate of WTO adjudicators and the ECtHR ar&ialy different. While the WTO is
primarily mandated to promote trade liberalizatsord non-discrimination (Pauwelyn, 2001),
the ECtHR is mandated, in particular, to protectnhno rights as well as democracy
(Delimatsis, 2011; Gallagher, 2011). Hence, one rabgge also differences between a
‘democratic necessity test’ and the ‘necessity festformed by WTO adjudicators. Although
a detailed assessment of the development of the 8/ifi@ndate in recent years is beyond the
scope of this thesis, it shall nonetheless be Uingdrthat the AB has clarified on several
occasions that the GATT is neither to be read Imital isolation from public international
law” (ABR, US — Gasolingp. 16), nor that “WTO rules are [...] so rigid ar mflexible as
not to leave room for reasoned judgements in cotifig the endless and ever changing ebb
and flow of real facts in real cases in the reatl#/o(ABR, Japan — Alcoholic Beverages Il
p. 29 — 31). One of the most appropriate occadimmseak out of a ‘clinical isolation’ as well
as to make ‘reasoned judgements’ considering fattthe ‘real world’ is arguably the
‘weighing and balancing’ under the necessity teishiw the public morals exception. WTO
adjudicators should consider all relevant evidemmably consensus among Members and
agreements reached by Members in other spheremth#hinternational community, in order
to do justice to the WTO system being situated atnidther than pretending to be ‘sealed

off’ from public international law.

d. Conclusion: International Consensus as a Useful ai@asible Criterion
Placing the necessity test at the center of théysisaof the public morals exception and
considering the approach taken by the ECtHR, isagpropriate way to duly ‘weigh and
balance’ all competing interests and relevant ewidenstead o& priori excluding a certain
measure from the scope of public morals. Moreoitecpuld be shown that the ECtHR’s
consensus approach, as evidenced, in particulirgiform of international agreemenis-a-
vis the necessity of a measure, may serve as an iwbjeciterion. This consensus criterion is
able to guide the necessity test regarding a pubticals measure in cases where a material

contribution is not or cannot be established. lildalso be shown that considering this type
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of consensus is reconcilable with the possibilitafs WTO adjudicators and does not
mandatorily impose obligations on Members in cdseytare not party to an agreement.
Ultimately, evidence on consensus can importamtfgrm what is considered necessary to

protect a certain morally relevant objective areréfby delimit the scope of public morals.

4. Limiting the Public Morals Exception under the Chapeau?
Several scholars, notably Delimatsis (2011) and $towt. al (2015), argue that WTO
adjudicators should focus on the chapeau of GATT whén assessing the public morals
exceptions and thereby agree with the AB’s appraa&C — Seal ProductsThey argue that
the chapeau is enough to keep the public moraleption ‘in check’ and that this part of the
exceptions analysis is the most appropriate poihenwconsidering Members’ need of
flexibility to enact measures that express domestical convictions.
It will be argued that the opposite is the casestFthe chapeau is not enough to keep the
public morals exception ‘in check’. While Delimasj2011) argues in favor of a ‘strong’
chapeau and a sort of ‘necessity test light’, ,ithiswever, precisely the necessity test where
the fine-tuning and calibration of a measure maise fplace.
Second, it will be shown that the AB’s analysistioé¢ exceptions of the EU Seal Regime
under the chapeau of GATT XX came too late and thaparticular the question of
reconcilability of a measure and its integratedegtions must be addressed earlier, namely
under the necessity test. Again, considering iatisonal consensus under the necessity test

may provide a feasible solution.

a. Why the Chapeau is Not Enough
According to Delimatsis (2011), the caseGlfina — Audiovisualdias demonstrated that a
focus on the necessity test leads to absurd resnltsccepting that state-controlled content
review of audiovisual material is a less tradefietbte alternative under the necessity test,
the AB endorsed a less democratic alternative wlacbording to him, is counter-productive
to international trade. Delimatsis (2011) arguest #tconomic studies show that democratic
countries promote and expand international tradeghnis one of the most important goals of
the WTO. However, it may be argued that particylanlthe case of China it is not true that
the non-democratic Chinese regime hampers its wewoént in international trade. Moreover,
also the requirement under the necessity testahatasure must be least trade-restrictive
should at least be of equally high priority for A& O to foster international trade. The least
trade-restrictive design of a measure can no lohgexchieved under the chapeau which shall

merely address the non-abusive use of the exception
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Although Howse et al. (2015) criticize the applioat of the chapeau in thEC — Seal
Productscase, they submit that, in general, the chape&@nigffective juridical technique for
ensuring that measures are adopted in good faithifaa] non-protectionist fashion” (p. 66).
This alone would be enough in order to reject tigei@ment that the decision in th€ — Seal
Productscase opened the doors for a wide range of protastimeasures (ibid). Howse et al.
(2015) criticize, in particular, the way in whichet AB questioned the reconcilability of the
exceptions of the EU Seal Regime with the main ahje of the measure, namely animal
welfare. According to them, this restricts too ertely the possibility of achieving moral
pluralism among WTO Members.

It may be argued that precisely the opposite is@pmte under WTO law. In theC — Seal
Productscase, one may indeed criticize that the AB intlatee chapeau analysis in the way it
assessed the reconcilability of main objective abjctives of the exceptions. Yet, it is not
the very fact that the AB assessed the relationsbipreen the main objectives and those of
the exceptions at all, rather it is the fact tlhas issessment comes too late, namely under the
chapeau and not under the necessity test.

The exceptions, in particular the IC exception, barseen as an integral part of the measure.
Considering Article 3.1 of the Regulation No. 19 on trade in seal products, stating that
“[t]he placing on the market of seal products sialallowed only where the seal products
result from hunts traditionally conducted by Inard other indigenous communities [...]",
the IC exception is arguably part and parcel offtheSeal Regime. Given the IC exception, it
is questionable in the first place whether the Edl&Regime actually pursued a “100 per cent
protection of seals or the prevention of inhumameting” (Perisin, 2013, p. 400). Initially the
IC exception did not require Inuit hunts to be cactéd in a humane way, and hence a ‘100
per cent’ protection of animal welfare could anywant have been the objective of the EU
Seal Regime (ibid). Instead of addressing this iwithe necessity of the measure, the AB
states within the analysis of the chapeau that rat convinced of the IC exception “given
that ‘IC hunts can cause the very pain and suffefon seals that the EU public is concerned
about” (ABR, EC — Seal Productspara. 5.320). Admittedly, the AB has ruled thia¢ t
identification of a standard for the necessity ah@asure, like a ‘100 per cent’ protection, is
often not possible in the case of public moralsnddealso the assessment of the necessity of
exceptions on the background of a certain standatificult.

However, the relationship between the measure hadekception that the AB addresses
within the chapeau could also be called the netyesdationship, namely of the measure as a

whole, including its exceptions, and the objectofethe protection of public morals, here
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animal welfare. The EU has now proposed adjustmeenits regulation in order to comply
with the AB’s decision that its measure is incontgatwith the requirements of the chapeau
(Amending Regulation No 1007/2009, 2015). Appasemtl view of reconciling the main
objective of animal welfare with the objectivestbe IC exception to mitigate the adverse
effects on the measure on Inuit communities, thehBtlintroduced the requirement that also
IC hunts must be “conducted in a manner which redlyain, distress, fear, or other forms of
suffering of the animals hunted to the extent gme5i(Amending Regulation No 1007/2009,
2015, p. 6). Although the amendment further stiegbat all hunts must ‘primarily’ be for
non-commercial purposes, the question arises whtéthdan was necessary in the first place,
or whether, for example, ‘humane killing standardembined with certain hunting limits
would not achieve the same level of animal welfaretection that the EU desires. These
guestions are, however, part of the necessity aisaind should have been discussed at this
point of the exceptions analysis.

It must also be considered that accepting the bdenthe necessity test in the first place, and
challenging the compliance of the measure withctiegeau, leads to strange outcomes.
Given that under the chapeau a Member can ‘rultengs anything as long as a measure is
non-discriminatorily applied, a Member may rectifyie non-compliance with the chapeau in
making a ban even stricter, i.e. in renouncing lo& discriminatory exceptions altogether.
This sends a wrong signal to Members enacting nnesga protect public morals. It signals
that the stricter a ban is designed, the moreyikelill be WTO-consistent. The signal that
the AB should rather send out is that it is neagssa carefully calibrate and design a
measure considering whether a full ban is necessarhe first place or what type of
exceptions are truly necessary in view of the aursped. In order to comply with the AB’s
decision in theEC — Seal Productsase, the EU has now decided to renounce on th&l MR
exception altogether (Commission proposes adjugsrerirade in seal products, 2015). Also
in the case oAustralia — Salmonfor example, compliance was reached by makingotre
stronger rather than less trade restrictive (Fitaige 2011).

b. Using Consensus to Remedy the Shortcomings of thageau
In light of the above-mentioned, the approach tabkgnhe ECtHR may also here provide a
solution for the problem of taking due accountha exceptions, already within the necessity
test. Considering international consensus, padrtuln the form of international agreements
between countries, also exceptions are commontyopénese agreements.
Taking into account the consistency of a measurth witernational agreements as one

criterion under the ‘weighing and balancing’ proges] it may at the same time be assessed
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whether the exceptions of a measure are in lind Wit exceptions designed in the
agreement. Two examples may illustrate the advamfgonsidering international consensus
on potential exceptions of a measure.

First, the exceptions for indigenous hunts includedhe AIHTS, for instance, are rather
narrow. Article 10 AIHTS refers to derogations, alhiare granted on a case-by-case basis.
Under Article 10.1(d) AIHTS, also indigenous comnti@s’ interests are addressed, stating
that the use of “traditional wooden traps essentwal preserving cultural heritage of
indigenous people” shall be one exception. Moreoyeticle 10.2 AIHTS provides that
“[d]erogations granted under paragraph 1 must beorapanied by written reason and
conditions.” If a Member was to enact a measuréudiog exceptions that differ from these
derogations, for example, in making these except®mren narrower or omitting exceptions
for indigenous people altogether, it may be considién the ‘weighing and balancing’ of the
necessity of a measure that the exceptions arennbibe with those of an international
agreement. This may count against the necessitiileofneasure as a whole. As mentioned
above for the case d&C — Seal Productsbroader exceptions than those internationally
agreed upon, by contrast, could be consideredidsre of the actual protection sought and
thereby influence the decision regarding the netyesta measure.

Second, one may also ask whether a moral convididberates any exceptions at all.
According to Francioneir( Fitzgerald, 2011), “if something is morally wronguch as
pedophilia [...], then there can’t be an exception‘fimmane’ or ‘compassionate’ pedophilia
(p. 128). This is arguably reflected in the OptioReotocol to the CRC targeting the sale of
children, child prostitution and child pornograpthough one may argue that the Optional
Protocol to the CRC does not capture all kindseatial abuse and cruelty which may be done
to children, there are, however, no exceptions emoghtions included in this effort to
harmonize actions against child pornography. Theessty of a total ban on this kind of
pornographic material, without any exceptions, wloénce be supported by this agreement

evidencing international consensus.

c. Conclusion: Consensus also Extents to the Excepsai a Measure
To conclude, merely focusing on the ‘abusivenegskhunder the chapeau of GATT XX
conveys a message to Members which is counter-ptivduto the achievements of
international trade. If Members may comply withdgarules in extending their trade-
restrictive measures rather than designing themhenleast-restrictive way, the use of pain-
staking negotiation rounds to reduce trade barigensut into question. While the chapeau

ensures that the exceptions are enacted in ‘gatd, falso under public morals a measure
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must still be fine-tuned in view of achieving leastde-restrictive results. When a Member
acts according to what has been negotiated witkr athuntries and where consensus could be
found, such consensus also extends to the exceptioa measure to protect a certain moral
issue. In the absence of requiring a risk to thatainissue, or a certain moral standard that a
measure shall achieve, reliance on internationaseosus may provide an objective criterion
to be considered in the ‘weighing and balancing'tioé necessity of a trade-restrictive

measure, including its exceptions.

VI. Conclusion
The goal of this thesis was to find ways in whibtle scope and application of the public
morals exception of GATT XX(a) could be delimiteding insights from the ECtHR'’s
approach to public morals, the National Securitgegtion of GATT XXI(b), as well as
existing scholarship on the topic of public morals.
To this end, this thesis makes four important figdt First, the scope of public morals should
not be limited in prescribing what this concept n@ssibly contain or which ‘kind of’
morals may be invoked. Second, it should be focusethe necessity of a measure to protect
the identified public moral objective. It is preeig within the ‘weighing and balancing’ of the
necessity test in which WTO adjudicators can makeasoned judgement considering all
interests involved. Focusing on the necessity dast on the least trade-restrictive means to
achieve a certain objective will signal to Membtrat they need to carefully calibrate their
measures, including possible exceptions, to comilly WTO rules. Third, considering the
ECtHR’s practice, the additional criterion that WB@Qjudicators should take into account to
delimit the scope of public morals, is whether @nstis can be identified on the necessity of
a certain measure to protect public morals, notablyhe form of targeted international
agreements. Fourth, the ‘abusiveness check’ uriderchapeau is not enough to keep the
public morals exception ‘in check’. Potential extteps of a measure should better be
addressed within the necessity test and in vieexadting consensuds-a-visthe exceptions
of a measure.
Hence, the ECtHR’s consensus approach on the ritgceds a measure, particularly
evidenced by international agreements, is foundeoa feasible and useful approach to
provide an objective criterion under the necestast of GATT XX(a) which is ultimately

able to delimit the scope of the public morals @tios.

Along the different steps of this work, it couldtially be shown that the AB'’s decision in the

EC — Seal Productdispute, notably the vague criteria used regarthieghecessity of a public
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morals measure, has left WTO Members with an overbad leeway to enact public morals
measures under GATT XX(a). It could be demonstrétet not requiring the establishment
of a risk nor a material contribution to the objeetof protecting public morals left a
considerable gap in the necessity analysis and naageoper ‘weighing and balancing’
process impossible. Due to this gap, Members’ alitel discretion under the public morals
exception has become almost identical to the discreof Members under the National
Security exception of GATT XXI(b). It is thereforeot sufficient under the public morals
exception that a Member is itself genuinely conghof the necessity of a measure to protect
public morals, but that it must present certaineotiye evidence and that the WTO

adjudicators are required to objectively reviewhsaeidence.

In order to find possible evidence for the necgssita public morals measure, the approach
taken by the ECtHR revealed an important critetimmelimit the scope of morals, namely
whether there is consensuis-a-visthe ‘democratic necessity’ of a measure.

Such consensus could emerge in three ways: Fiosty the legal orders of the Contracting
States of the ECHR, i.e. on a European level, skdoom domestic laws of other states on an
international level, and third, from internatiorejreements as evidence of an international
consensus. It could also be shown that the ECtH#® dot seek a vague, blanket consensus
on a certain moral topic but rather seeks targetmtsensus on the concrete democratic
necessity of the measure in question. Such conseissgonsidered by the ECtHR in a
thorough process of balancing the necessity oafidied means to the aims sought. Notably,
the ECtHR does not attempt to limit the applicatiwinthe public morals exception by
prescribing a definition of what is ‘moral’ or byedding on the content of a moral
justification that a state invokes. Thereby, thasemsus approach offers a solution to delimit
the scope of public morals, without limiting a Caating State in what it may consider

‘moral’.

Before applying these insights to the public momatalysis of GATT XX(a), suggestions
from WTO scholarship on how to delimit the scopélmumorals were considered. These
suggestions focused either on the definition andtesd of morals, or on the chapeau of
GATT XX. The offered suggestiongs-a-visthe definition of public morals appeared to raise
more questions than they could possibly answer cadd therefore not be considered as
convincing methods to delimit the scope of publiorats. In accordance with the ECtHR’s

approach, WTO adjudicators should hence not attéongi¢limit the scope of public morals in
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prescribing what this concept may possibly contagthey will never be able to answer all
philosophical questions on what is ‘moral’ and wisahot. Merely focussing on the chapeau
of GATT XX eventually leads to counter-productivetcomes and fails to signal Members
that their measures must not only be enacted iaddaith’ but also be least trade-restrictive

in order to strengthen and not weaken the WTO Byste

Following the findings under the National Secumetyception as well as under the ECtHR’s
analysis, this thesis therefore focused on idengfytangible criteria for the analysis of the
necessity test of GATT XX(a). Regarding the requieats for a public morals measure to be
necessary, it was assessed whether a classificattioreasures into ‘instrumental’ and ‘non-
instrumental’ was a useful differentiation. It coulhowever, be demonstrated that this
differentiation increases uncertainties regarduyv to use andvho may use the public

morals exception. This approach also causes arcepi@ble imbalance in the analysis of the

general exceptions of GATT XX.

By contrast, in applying the ECtHR’s consensus aagin to the public morals exception of
GATT XX(a), it could be shown that important guidarcan be found in considering targeted
international agreements as evidence of internatioonsensus for the necessity of measures
under GATT XX(a). While the analysis of the legaters of all WTO Members to find
international consensus may be impractical, thesidenation of international agreements as a
‘shortcut’ of international consensus, proved hoareteasible.

Two aspects deserve mention regarding potentiabtdoon whether findings under a
‘democratic necessity test’ of the ECtHR may hawplications on the ‘necessity test’ of the
WTO, which does not have the mandate to harmorer@odratic systems.

First, this approach does, in fact, not seek tanbaize democratic values, but to find
evidence on what Members consider necessary toessldssues for which they cannot
provide other objective evidenags-a-vis their necessity. In this way, Members are even
offered a choice to either support the necessity péiblic morals measure through evidence
regarding a material contribution or to providedegrice that the public morals measure, in
fact, complies with those measures agreed upon eilier states. This approach does not
limit Members’ ‘right to regulate’, but it arguablgives proper weight and attention to
agreements that have been negotiated to alignteffor protecting matters of morality.
Second, in considering other sources of internatitaw, such as international agreements on

necessary measures, the WTO would act consisteittlyits affirmation that it is not isolated
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from public international law and that it consideah necessary evidence in making a
reasoned judgement.

The consensus approach shall particularly not sigtieat Members will be bound by
international agreements to which they have noseoted. Yet, international agreements as a
form of consensus may be considered as evidenstgetblight on what is necessary to protect
public morals. It must also be acknowledged thaiaael cannot be obliged to consider
international consensus, as it is free to choosetidence that it deems informative. A panel
may, however, find in this approach a tangibleeciain that lends substance to its ‘weighing
and balancing’ analysis to ultimately decide whimmbkasures would fall under the scope of

public morals and which measures would not.

28,535 words
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