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RESUME / ABSTRACT

(1700 caractéres maximum espaces compris)

Titre de la thése / Title of thesis : La protection des civils contre les effets des hostilités dans le
cadre du droit international humanitaire des conflits armés non internationaux / The Protection of
Civilians against the Effects of Hostilities under the International Humanitarian Law of Non-
International Armed Conflict

Le manuscrit est la premiére étude exhaustive sur la protection des civils contre les effets des
hostilités dans le cadre du droit international humanitaire des conflits armés non internationaux. Ce
travail revisite certaines hypotheses de par trop usées, évite le chemin tentant de simplement
argumenter pour une application du droit des conflits armés internationaux par analogie et
guestionne si nous n'avons pas été trop prompts a nous précipiter pour appliquer le droit de la
guerre a ce type de conflit armé, au péril de la population civile. Cette these constitue une
importante contribution au débat académique, ainsi qu’au débat entre Etats et acteurs humanitaires
sur certains des concepts de base les plus pertinents qui régissent la réglementation internationale
de la conduite des hostilités dans les conflits armés non internationaux.

The manuscript is the first comprehensive in-depth study on the protection of civilians against the
effects of hostilities under the international humanitarian law of non-international armed conflicts.
This work revisit some well worn assumptions, avoids the tempting path of simply arguing for an
application of the law of international armed conflict by analogy and goes on to question whether
we have not been too quick to rush to apply the laws of war to this type of armed conflict at the
peril of the civilian population. This thesis is an important contribution to the scholarly debate and
the debate amongst states and humanitarian actors on some of the most pertinent basic concepts
that govern the international regulation of the conduct of hostilities in non-international armed
conflict. .
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Introduction

At the beginning of the twentieth century, the ratio of military to civilian casualties in
war was eight to one.! Nowadays, the share has more than reversed as ninety per cent
of the victims in armed conflict are civilians.? This leap in the proportion of war
victims who are civilians has been developing continuously over recent decades. As |
write, every day civilians are being killed or injured, their houses, places of worship
and hospitals are being destroyed by the use of explosive weapons with wide-area
effects in targeted or indiscriminate attacks. This is currently happening on a daily
basis in Syria, Democratic Republic of the Congo, Central African Republic, Mali,
Somalia, South Sudan, Sudan, Afghanistan, Myanmar and elsewhere. Civilians’ lives
are being destroyed, the survivors are left in conditions of extreme vulnerability,
deprived of their most vital needs, with few opportunities to hope for a better

tomorrow.

However, the plight of civilians in war is not new, and non-international armed
conflicts are not a new phenomena in military life. From the beginning of human
history, belligerents have developed capabilities to defeat their opponents and
suppress them. Human history has always been tainted with blood. The record of
massacres throughout the centuries is simply astonishing. Furthermore, practically all
the colonial wars of the late nineteenth and twentieth century were asymmetrical

wars.

But what has dramatically changed is the ratio of military to civilian casualties. Today
civilians bear the brunt of the armed violence. What is the most striking is the
dramatic development of a new trend: in contrast to incidental, battle-related violence
that may harm civilians indiscriminately, we are seeing more ‘one-sided’ violence

targeting civilians directly and intentionally. Data show that campaigns of one-sided

! Mary Kaldor, New and Old Wars: Organized Violence in a Global Era, Cambridge: Polity, 2001, at
p. 8.
2 6917™ Meeting, United Nations Security Council, 12 February 2013.
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violence have significantly increased since the early 1990s.®> The UN Secretary-
General has remarked that ‘particularly in conflicts with an element of ethnic or
religious hatred, the affected civilians tend not to be the incidental victims of these
new irregular forces: they are their principal objects.” Governmental armed forces do
not respect civilian immunity, as we can see now in Syria and in the DRC for
instance. Therefore, the impact of armed violence on civilians has become
incommensurable. The civilian populations account for the vast majority of victims of
acts of violence committed by parties to armed conflicts as a result of several factors,
including deliberate targeting, indiscriminate and excessive use of force, the use of
civilians as human shields and of sexual and gender-based violence, as well as other

acts that violate applicable international law.

This dissertation focuses on internal armed conflicts. Since 1945, the vast majority of
armed conflicts have been of a non-international character, or as more commonly
termed, ‘internal’ armed conflicts, opposing one or several states to one or several
non-state armed groups. International armed conflicts between sovereign states appear
to be a phenomenon in distinct decline, as shown by the 2011 UCDP/PRIO Armed
Conflict Dataset. Indeed, in 2011, 37 major armed conflicts were active around the
world, 6 more than in 2010. 27 of them were of a non-international character, 6 more
than in 2010, 9 were considered as internationalized and only 1 conflict was deemed

to be ‘international’.’

The rising number of internal armed conflicts is due to a variety of factors, among
them the deliquescence of nation states, the desire to overthrow a government, the
desire for secession or independence by particular groups within the boundaries of a
state or simply the desire to wage war by particular groups for economic gain. Hence

the characteristics of the types of internal armed conflicts are as numerous as are wars

¥ See Stepanova, Ekaterina, “Trends in armed conflicts: one-sided violence against civilians” in SIPRI
Yearbook 2009, Chapter 2, available at http://www.sipri.org/yearbook/2009/02

* Report of the Secretary-General to the Security Council on the protection of civilians in armed
conflict, UN.Doc.S/2001/331 (30 march 2001) para. 3.

5 SIPRI Yearbook 2012, Annex 2A, available at
http://www.pcr.uu.se/research/ucdp/datasets/ucdp_prio_armed_conflict dataset/. Furthermore, it is to
be noted that most obviously, their criteria for internationalized armed conflict would fit my own
definition for non-international armed conflict, as those are armed conflict that oppose stated armed
forces to non-state actors. This will be discussed in this dissertation.
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themselves. Each of them has its own specificities related to its history, geography,

politics, sociology, anthropology, religion and ethnicity.

To take into account these highly diversified situations, this study covers all types of
non-international armed conflicts, from low intensity armed conflicts to full-blown
civil wars. Their common denominator is that they are armed conflicts between a state
and one or several organized armed groups, or between organized armed groups. The
use of the terms ‘non-international armed conflict’ and ‘internal armed conflict’ will

be used synonymously.®

The proliferation of non-international armed conflicts coupled with the ever-
increasing number of civilian casualties compared to combatants draws the observers’
attention to the compelling need to protect unarmed populations targeted by
belligerents in armed conflicts or victimized as an unintended result of the fighting.
There is a seemingly unanimous recognition that civilians should be protected against
the effects of armed violence and that the distinction between civilians and

combatants must be respected.

The whole notion of protection of civilians is a direct consequence of the atrocities
committed during World War 1I. It started in 1949 with the adoption of the Fourth
Geneva Convention on the protection of civilians in international armed conflicts. But
the last decade has seen a tremendous development of the idea of the protection of
civilians by the international community. This issue has been strengthened in diverse
fora and has been elaborated from the points of view of different actors. Accordingly,
the question of the protection of civilians can be approached from a multitude of

angles of analysis.

At the institutional level, The United Nations is very much involved in the question.
For instance, the United Nations Security Council, to which the Secretary General has
already presented twelve reports on the protection of civilians, has held a biennial

debate on the protection of civilians in armed conflict for more than ten years now.

® This is so with the view to avoid inelegant repetitions. | am however aware of the fact that normally
the term ‘internal armed conflict’ is used in order to capture armed conflicts that are being fought
within the boundaries of one state. For a discussion of the different types of non-international armed
conflicts, see Chapter 4.
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Many discussions focus on issues related to humanitarian access and assistance.
Furthermore, since 1999, peacekeeping missions have systematically included the
protection of civilians in their mandate, even if they rarely have the necessary
resources to implement it. The UN Security Council and the High Commissioner for
Human Rights rely more and more often on the use of commissions of inquiry and
fact-finding missions to investigate and verify alleged violations of human rights and
IHL. The UN Secretariat as well as regional bodies such as the African Union, have
developed protection guidelines and operational directives,” and multinational armed
forces, such as ISAF in Afghanistan, are giving increased attention to the notion of
protecting civilians in order to win the hearts and minds of the people.? Lastly, in
2005, the United Nations General Assembly adopted the notion of Responsibility to
Protect, a concept that offers new grounds for ensuring the protection of civilians
from the effects of armed conflict. This new doctrine is, however, hotly debated due
to the challenges it encompasses to the sovereignty of states in situations where such
states do not protect their own population. However, for now, this is a rather
theoretical doctrine (with the exception of the military intervention in Libya in 2011
which was perceived by the international community to be an application of the
doctrine). All the above mentioned confirms the growing trend in favour of a
strengthening of the protection of the civilian population in armed conflicts, which

covers of whole array of different topics.

This research focuses specifically on international humanitarian law (IHL), and more
specifically on the law related to the conduct of hostilities. The primary goal of IHL is
to protect the victims of armed conflict and to regulate the conduct of hostilities
according to a careful balance between military necessity and humanity. IHL
applicable to non-international armed conflicts has gone through extraordinary
changes in the last twenty years, and is still in constant development. This is good
news, as up until recently this legal framework was rather sketchy. The problem with
any application of IHL to internal armed conflicts is that it remains shaped by states

which are still very reluctant to tolerate any interference in their domestic affairs.

" Lovell, D.W., “Protecting Civilians During Violent Conflict: An Issue in Context”, in Protecting
Civilians During Violent Conflict. Theoretical and Practical Issues for the 21st Century, (David W.
Lovell & Igor Primoratz eds., 2012), at 3.

® See generally Civilian Casualty Mitigation CIVCAS. No. ATTP 3-37.31, pt. 1-58 (July 2012). ; UK
Government Strategy on the Protection of Civilians in Armed Conflict, Foreign and Common Wealth
Office (FCO), March 2010.
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Historically, IHL was not concerned with conflicts occurring within the territory of
empires, or later within states. The supreme principle of sovereignty kept these
situations within the domaine réservé of the sovereign, as purely domestic affairs, not
of concern for other nations. Today we have still not escaped from this situation,
when we think about recent situations such as the civil wars in Sri Lanka and Syria.
But there are other very clear reasons for this, as we will see throughout this

dissertation.

Under IHL, the rules for the protection of civilians in non-international armed
conflicts can be divided into two separate categories. The first category deals with the
protection needs of those civilians who find themselves in the hands of the other
party. It covers questions of detention, violence and abuse of power. This set of
protection is commonly called the Law of Geneva. The second category relates to the
need of protection for civilians against the effects of military operations and armed
hostilities. This category sets limits to the conduct of military operations and is
commonly called the Law of The Hague. This dissertation will cover the normative
aspects of the protection of civilians related to the second category. The objective is to
analyse the legal limits imposed on the belligerents when they conduct their military

operations in order for the protection of civilians to be implemented.

The main purpose of this dissertation is to clarify the IHL framework protecting
civilians against the effect of hostilities and to propose satisfying answers to some
fundamental questions: What is a non-international armed conflict? What is a
civilian? What is a civilian object? How are these persons and objects to be protected
against direct and indiscriminate attacks? Does the principle of proportionality apply
to these types of conflicts? Are disproportionate attacks considered unlawful in non-
international armed conflict? How do civilians lose their protection against direct
attack? And can a notion of gradation in the use of force be considered under IHL?
Indeed, if quite an abundant amount of scientific literature already exists on the issue
of non-international conflicts, there seems to be a lack of thorough research which
seeks to clarify basic concepts such as these, and which focuses specifically on the

idea of civilians and their legal protection in non-international armed conflicts.
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This dissertation is written in fourteen chapters, each having a particular objective.
Chapter 1 describes the historical development of the concept of civilian immunity in
human history. Indeed, the necessity of distinguishing between non-combatants and
combatants in war in order to spare the former is not a new idea. This concept has
developed thanks to branches such as philosophy, religion, ethics, law and culture. In
order to understand the latent idea behind the concept of civilian immunity, it has
been necessary to describe its historical development, starting from Antiquity.
Chapter 1 analyses the beginnings of the codification of the laws of war, up until
1949, the date of the adoption of the relevant Geneva Conventions, whereby the
distinction between international and non-international armed conflicts has been
entrenched. This Chapter shows that the idea that certain groups of people should be
protected from the killing and wounding in war and from the worst effects of its

impoverishment and disruption is an ancient and enduring one.

Bearing in mind the distinction between international and internal armed conflicts that
was upheld in Geneva in 1949, the objective of Chapter 2 is to carefully survey the
applicable IHL treaty legal framework for the latter category. It discusses the general
antipathy that the international community - being constituted by sovereign
independent states - had, until recently, for any international regulation of internal
armed conflicts; and particularly the issue of substituting international humanitarian
law for their own domestic law. After having reviewed the sketchy IHL treaty law
applicable to internal armed conflicts, international criminal law is analysed, with
regard to its potential to constitute an important means by which IHL may be
enforced. The argument is made that these two branches of law are inextricably linked
together, especially when it comes to internal armed conflicts. Indeed, it is through
the lens of war crimes that certain rules of humanitarian law were first shown to be
applicable in non-international armed conflicts and that existing IHL rules applicable
to internal armed conflicts have been fleshed out by bodies of international law other

than international humanitarian law.

Chapter 3 deals with the notion of customary international law as a source for IHL
applicable in non-international armed conflicts. It clarifies first that there are
customary international norms also applicable in this type of armed conflict and

further analyses what is its necessity. The process of establishing customary IHL in
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non-international armed conflicts is a far more complicated process than in
international armed conflicts, for several reasons that are scrutinized. It is shown that
the methodology for customary international law formation in the field of
international humanitarian law is structurally different than for other branches of
international law. For instance, it is argued that the traditional two-element approach
emphasising state practice is not adaptable for explaining the formation of customary
IHL in non-international armed conflicts. A more relaxed approach to its
identification is analysed. The increasing convergence of the substantive rules for
international and non-international conflicts is also discussed. Ultimately, another
useful concept to anchor norms essential to the protection of community and human
values will be discussed. These are general principles that can, as argued, be used as a
legal instrument in order to buttress the customary law method.

After having discussed the IHL legal sources applicable to non-international armed
conflict, the objective of Chapter 4 is to identify the different legal criteria that
contribute to the identification of these conflicts. Indeed, the qualification of the
nature of an armed conflict is a major issue for the determination of the applicable
rules of international humanitarian law and the protection of victims in situations of

armed violence.

Chapter 5, in turn, is devoted to a discussion of the characteristics of non-international
armed conflicts at the turning point of the twenty first century. In order to better
understand the difficulties of the application and adequacy of the respective IHL
norms to factual situations, different challenges are discussed, such as asymmetry in
the fighting, the impact of increasingly blurred lines of distinction and several other
factors resulting in the ever increasing risks for civilians and the civilian population
caught in the middle of hostilities. The characteristics of the strong party and the weak
party to an armed conflict are carefully analysed.

The central question of who exactly are civilians is tackled in Chapter 6, as it is
thanks to civilian status that a person is deemed as being protected against attacks
under IHL. This set of norms places crucial emphasis on the different categories of
individuals, and enacts rules regulating the behaviour of each category. The objective

of the chapter is to elucidate how the different categories of persons in the law of
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internal armed conflict are to be distinguished from each other, in order for civilians
to be clearly identify and protected. This Chapter shows that the very concept of
civilian is extremely complicate to understand in civil war. Civilian identity is
entrenched with ambiguity, due to the fact that everyone’s roles and relationships are
part of the conflict in one way or another. From this it follows that the concept of

civilian status, as a legal category, is also very ambiguous and highly contested.

Chapter 7 deals with another challenge related to the application of the principle of
distinction, that of the identification of a civilian object. In order to have a viable body
of law regulating combat operations and sparing civilians and the civilian population
from hostilities and their effects, it is essential not only to define who, but also what
may not be legally attacked. Civilian objects benefit from an analogous immunity to
that of civilian persons. And like civilian persons, civilian objects are defined
negatively: everything that is not a military objective will be categorised as a civilian
one. Accordingly, the concept of what constitutes a legitimate target or a military
objective is central to the principle of distinction and is at the heart of this chapter.

The first and foremost inference from the obligation of distinction between the
different categories of persons and objects is that direct or deliberate attacks against
civilians or civilian objects are forbidden. This absolute prohibition as applicable in
non-international armed conflict is the subject of Chapter 8. The first part of the
Chapter deals with this prohibition as contained in treaty and customary IHL for non-
international armed conflict. The second part of the Chapter considers how
international courts and tribunals have dealt with war crimes related to the prohibition
of directing attacks against civilians and civilian objects under international criminal
law. We analyse the difficulties faced by the Prosecution of proving the different
elements of this crime before an international court. Indeed, the object and purpose of
IHL is to protect persons who are not or no longer taking part in hostilities. It is a
body of preventive law that is normally applied on the battlefield by persons that are
not lawyers. This branch of law was therefore not originally created for appraising the
individual criminal responsibility of soldiers and commanders, but to guide states in
their conduct of hostilities. International criminal law is a body of post-acts law, and
international courts and tribunals have to cope with the extremely difficult task of

applying it while respecting the rights of the accused.
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After having analysed the question of the prohibition of direct attack against civilians
and civilian objects in internal armed conflicts, Chapter 9 deepens the analysis of the
civilians’ protective legal framework against unlawful attacks. It addresses the
difficulty of distinguishing between categories of persons in non-international armed
conflicts due to the intermingling of civilians with military objectives. This problem is
at the heart of the prohibition of indiscriminate attacks and the objective of chapter 9
is to examine how, in internal armed conflicts, IHL regulates the actual conduct of
hostilities by an attacker, in order for the prohibition of indiscriminate attacks to be
implemented in practice. The second part of this chapter is devoted to the issue of
how international courts and tribunals have dealt with the war crime of indiscriminate

attacks in non-international armed conflict.

The discussion then continues on the other IHL rules governing lawful attacks on
military objectives, namely the principles of proportionality and precaution in attack.
These rules are extremely important for the issue of the protection of civilians from
the effects of armed conflict. Chapter 10 discusses the notion that, despite being
protected against direct and indiscriminate attacks, civilians still face the dangers of
being the victims of incidental damage, due to the reverberating effects of an attack.
Collateral injury and damage to civilians is not per se illegal. This question is dealt
with by the principle of proportionality in attack, which can be viewed as the
cornerstone of this protection and is an important extrapolation of the principle of

distinction.

Under IHL, the practical and efficient application of the principle of distinction and
proportionality in non-international armed conflict requires measures of precautions.
Chapter 11 examines the different types of precautionary measures that need to be
applied by attacking and defending parties to the conflict. As most of the
precautionary measures are to be applied to the extent feasible, when it comes to non-
international armed conflict this presupposes that the strong side, which has better
military and technologically capacities, will obviously have more duties under the
law. This notion of feasibility is duly discussed throughout this chapter.
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After having reviewed the principle of proportionality and its attached precautionary
measures, Chapter 12 deals with the question of whether, and if so when, an
ostensible violation of the principle of proportionality constitutes a war crime under
international criminal law. As we will see, the question of what constitutes excessive
incidental damage is one of the most controversial questions in the assessment of the
legality of possible disproportionate attacks. This is indeed a difficult issue as
objective standards for the appraisal of the intended military advantage and the
expected collateral damage are virtually non-existent.

At this stage of the argument, it is taken for granted that uninvolved civilians are
entitled to protection from direct attack, while still being still subjected to suffer from
lawful collateral damage, despite being also protected from indiscriminate and
disproportionate attacks. Chapter 13 deals with the delicate issue of direct
participation in hostilities. We discuss the question of loss of civilian protection, in
order to clarify the limit of the protection civilians are supposed to enjoy against
direct attacks. The purpose of this Chapter is the identification of criteria that
determine whether and, if so for how long, a particular conduct amounts to direct
participation in hostilities, thereby leading to the loss of protection for a particular

civilian engaged in such action.

The final Chapter of this dissertation, Chapter 14, discusses a developing legal
concept requiring a gradation in the use of force in non-international armed conflicts
in IHL. The idea of a restraint on the use of force in direct attacks was proposed by
the ICRC in 2009 via a document discussed throughout the dissertation. The ICRC
based its argument of restraint on the principles of military necessity and humanity
and the pros and cons of this approach are discussed. Bearing in mind the difficulties
and criticisms related to the utilisation of the principle of military necessity to insert
such a gradation on the use of force, other possibilities are investigated.

The methodological approach adopted for this study has been to consider the issue of
the protection of civilians against the effects of hostilities in the law of non-
international armed conflict thematically, in a consistent manner and with a typical
legal analysis to determine the law on each particular issue. | carried out an

exhaustive review of the literature of the relevant treaties, with their Commentaries
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and Travaux Préparatoires, and of the customary norms as applicable in non-

international armed conflict.

In order to appraise these rules in an objective manner, | analysed the process of their
formation and crystallisation. This review allowed me to analyse carefully and
objectively the literature, doctrine and case law of courts and tribunals, in order to
form my own opinion on what the law actually is. In addition, | tried to always put
this analysis into perspective with the contemporary challenges of non-international
armed conflicts and to provide examples. Some of the examples are fictitious, but
most of them are directly drawn from the countless non-international armed conflicts

that reality provides us with.

Above all, this is a dissertation about intention, recklessness and suffering. This thesis
can be seen as an overly abstract analysis which talks intellectually about violence
and atrocities. It may be felt by the reader that I did not include painful illustrations of
civilian violence. This was done on purpose, in order to have a cold and legal
perspective, not obscured by feelings of disarray and outrage. However, be assured
that these feelings have been present in my mind throughout the research and writing
of the thesis.
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Chapter 1:

The historical development of the concept of civilian

immunity

Introduction

The necessity of distinguishing between civilians and combatants in war in order to
spare civilians is not a new idea. Branches such as philosophy, ethics, law, culture and
religion have played a major role in the development of this concept.® In order to
understand the latent idea behind this concept, it is therefore necessary to describe its
historical development. The idea that certain groups of people should be protected
from the killing and wounding of war and from the worst effects of its
impoverishment and disruption is an ancient and enduring one. The idea persists that
‘there is a category of people who must somehow be set apart from the fury of battle
because of who they are, what they do or what they cannot do.’*° Approaches to the
issue of civilian immunity have varied according to places and civilizations and have
been influenced by religious concepts and philosophical ideas. As we will see in this
Chapter, from the Middle Ages until well into the seventeenth century, discussion of
the rules of war in Europe was dominated by theological considerations, although

some elements of classical philosophy remained influential.

Despite the astonishing record of massacres throughout the centuries™, there have

been many efforts worldwide to spare civilians during wars, at least in theory. The

° Greenwood, C., “Historical Development and Legal Basis”, in The Handbook of International
Humanitarian Law, (Dieter Fleck ed., 2008), at 15.

%Slim, H., Killing Civilians - Method, Madness and Morality in War (HURST Publishers Ltd. 2007),
at 1.

1 For instance, you can find a long list of massacres of civilians in ancient history, written by Hugo
Grotius in his On the Law of War and Peace, 1625.
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existence of such a long record of killings could be partly explained by the nature of
war before the emergence of the Nation State: ‘war was a contest of territories, a
pursuit to extend empires, with inhabitants considered part of the war booty and seen

as enemies.’

The deaths of civilians, their deliberate targeting, and the violations of international
humanitarian law are not new phenomena, and ‘history is full of war events during
which civilians got caught in hostilities and paid a high price.’*® ‘Armies, armed
groups, political and religious movements have been Kkilling civilians since time
immemorial.’** But the idea of limited war in general, and of immunity of civilians in
war in particular, can be seen as an outcome of a process of civilization and
humanization of warfare that has its roots in ancient philosophical and religious
thinking. In this Chapter we will consider how this idea evolved as a major tradition
in philosophy and moral theology in the Middle Ages, and has been systematically
developed by philosophers, political and legal thinkers of the modern age ‘until it
came to be recognized as one of the most important achievements of moral

15
progress.’

Nowadays, the main category of protected people has come to be known as
‘civilians’, a term that seeks to emphasize a clear contrast between ordinary unarmed
people and the armed forces that either defend or attack them. The term implies that a
civilian is somehow the logical opposite of his or her military counterparts in modern
society. As explained by Slim, ‘civilian’ is
‘the word we now rely on to cradle and preserve the ancient idea that mercy,
restraint and protection should have a place in war. The civilian label is thus
the mark of a very important distinction between combatants and non-
combatants in war, between the weak and the strong, those who are active and
implicated in the fight and those who are passive and caught up in it.
Introducing the civilian idea into a war makes the point that the enemy is not

all the same. This modern version of a timeless moral sense gives rise to what

2 Van Engeland, A., Civilian or Combatant? A Challenge for the Twenty-First Century (Oxford
University Press. 2011), at 4.

Bd. at x.s

¥ Slim, Killing Civilians - Method, Madness and Morality in War, at 3.

> Primoratz, 1., Civilian Immunity in War (Oxford University Press 2007), at 2.
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we might call the civilian ethic in war — a certain morality now enshrined in
international law which spells out how this special group must be cared for

and protected.'®

However, there has never been unanimity about the moral ideal of the innocent
civilian and the ethic of their protection in war. ‘Marking out a special category of
people called civilians from the wider enemy group in war is a distinction that is not,
and never has been, either clear, meaningful or right for many people pursuing and
fighting a war.”'” In addition, despite all the intellectual developments related to the
concept of civilian immunity in war, history is full of accounts of massacres. For
instance, we can recall the massacre of Melos in 416 BC, when the Athenians
besieged the island of Melos during the Peloponnesian War. Ultimately, when they
arrived on the island, the Athenians killed all the men, while the women and children
were enslaved.” We can also mention here the atrocities committed by Attila and his

19 or the terrible acts

Huns, who ‘ground almost the whole of Europe into dust
committed by the Crusaders, in the name of the Catholic Church, among them the
sacking of Jerusalem, which claimed the lives of 40,000 civilians during the siege,
final assault, and fall of the city.”® We could go on citing massacres forever, but the
examples provided suffice to illustrate how human history is tainted with civilian
blood. The XXth century, however, stands out for one simple fact. At the beginning
of the twentieth century, the ratio of military to civilian casualties in war was eight to
one; by its end, that ratio was reversed, and is now one to eight.* Therefore, we may
wonder whether we are witnessing a new trend of total disregard for civilian
immunity. Before answering this question, it is necessary here to survey the main
important periods in the development of the idea of civilian immunity throughout the

centuries.

1? Slim, Killing Civilians - Method, Madness and Morality in War, at 1.

Id. at 2.
18 Cartledge, P., “Might and Right: Thucydides and the Melos Massacre”, 36 History Today (1986).
9 Ammianus Marcellinus, Roman History, Book 31, 575-623 (London: Bohn 1862).
% John and Laurita Hills, “The Jerusalem Massacre of July 1099 in the Western Historiography of the
Crusades”, in 3 The Crusades, Benjamin Z. Kedar and Jonathan S.C. Riley Smith (eds.), Ashgate
Publishing Limited, 2004. And on the Crusades, see also Amin Malouf, Les Croisades vues par les
Arabes, 1983.
2! Kaldor, M., New and Old Wars: Organized Violence in a Global Era (Polity Press. 2006), at 8.
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First attempts to protect civilians

One of the first known attempts to regulate war can be found in the Ramayana. As

explained by Weeramantry, in this epic poem there is a little episode:
‘Rama was told at one stage by his military advisors that there was a hyper
destructive weapon that was available and they were inviting him to use it. But
of course, so great was the respect for law; it was said to him that you cannot
use this weapon without first consulting the sages of the law. These wise
people were consulted and they gave their opinion and said that you cannot
use this hyper destructive weapon; it will ravage the countryside of the enemy;
it will kill a vast number of enemy; that is not the purpose of war. The purpose
of war is not to exterminate your enemy and destroy his countryside. The
purpose of war, if at all, is to subjugate your enemy so that you can live in

peace with him thereafter. 22

Another attempt to regulate war can be found in the Old Testament. For instance,
Deuteronomy 20:19 puts a limit on collateral damages as well as damages to the
environment: “When you besiege a city for a long time, making war against it in order
to take it, you shall not destroy its trees by wielding an axe against them. You may eat
from them, but you shall not cut them down. Are the trees in the field human, that

they should be besieged by you?’23

Basic principles of humanitarian law can be found in various legal, religious, or
philosophical sources outside the West. The renowned Art of War by Sun Tzu (dated
to 500 BC) and the Manu Smriti, an anonymous Sanskrit treatise (dated between 200
BC and 200 AD), forbade the killings of prisoners of war. The Code of Manu is the
oldest code of Hindu law and speaks of the legal regulation of armed conflicts. It
prohibits some weapons because of the wounds they make. It dictates that unarmed
soldiers, as well as civilians, cannot be killed. Morality supports the document, along
with religious values. That said, it is really law the document talks about, in particular

22 Weeramantry, C.G., “The Revival of Customary International Humanitarian Law”, in Custom as a
Source of International Humanitarian Law, (Larry Maybee & Benarji Chakka eds., 2006) at 33.
% Deuteronomy 20:19
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in relation to war: violations of this code would have been judged in a court. In his
book, Sun Tzu prescribed humanitarian limitations in the conduct of hostilities.?* In
both documents, the distinction between civilians and combatants appears but is not
directly addressed.?

Similar rules of warfare can be found in the Greek and the Roman civilisations when
they were fighting other civilized states, properly organised, and not conglomerations
of individuals living together in an irregular and precarious association. As explained
by La Haye, ‘the dichotomy between international and internal conflict did not exist
at that time, as the respect for the rules of warfare grew from recognition of the nature

of the enemy as a civilized and organised group.’?®

Saint Augustine of Hippo

In the IVVth Century, Saint Augustine of Hippo (354 — 430) was a Christian theologian
and philosopher who lived in the Roman Africa Province. Saint Augustine is seen as
the most important figure in the foundation of the ‘just war’ theory in Western
culture. The doctrine of just war was developed first by the Romans and then by the
Catholic Church. It holds that a conflict must meet the criteria of philosophical,
religious, ethical or political justice, and follow a certain number of conditions to be
just. These rules include the protection of civilians. The concept originally goes back
to Cicero,”” and was subsequently developed by St Augustine, and Thomas Aquinas.
St Augustine is known as the first person who laid down the principle that ‘the final

object of war is peace’.?® Interestingly, this reveals that in its very origin the Christian

4 Sun Tzu, The Art of Warfare. For example, he commented: ‘Generally in war the best policy is to
take a state intact; to ruin it is inferior to this. To capture the enemy’s army is better than to destroy it,
to take intact a battalion, a company or a five-man squad is better than to destroy them ... to subdue the
enemy without fighting is the acme of skill... The worst policy is to attack cities. Attack cities only
when there is no alternative.” Quoted from La Haye, E.L., War Crimes in Internal Armed Conflicts
(Cambridge University Press ed., Cambridge University Press. 2008), at p. 75, footnote 6.

% van Engeland, Civilian or Combatant? A Challenge for the Twenty-First Century, at 8. See also La
Haye, War Crimes in Internal Armed Conflicts, at pp. 33-34.

% |_a Haye, War Crimes in Internal Armed Conflicts, at 34.

%" Macus Tullieux Cicero, senator and philosopher, is considered as a father of the theory of “just war”.
See Cicero De Officiis (M. Ponsot trans. Paris: F. Tandou 1864) Cicero believed war must be led
justly, which included refraining from attacking unarmed civilians. His thoughts about human
treatment during war were very important and integrated into Christian thinking. See Van Engeland,
Civilian or Combatant? A Challenge for the Twenty-First Century, at 7.

8 Augustine, Epistolae, CLXXXIX, 6; referred to in Keen, M., The Laws of War in the Late Middle
Ages (Gregg Revivals. 1965), at 66.
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apologetic for war was legal in intention: the object of war was not to chastise sin but

to restore harmony by the redress of wrong.?

Saint Augustine’s theology of just war articulates around the idea that war can only be
acceptable when waged for a good and just purpose, rather than for self-gain or as an
exercise of power. Therefore, ‘the reason for not killing was not based upon ethics or
law, but rather on religion.”®® This is why in order to justify war in a Christian
manner, ‘St Augustine relied on the convenient fiction that all in the population
whose leadership had done wrong shared in the guilt.”®* In order to justify the killing
of people in war, Augustine relied on a guilt-based justification that met the Christian
standards of the punitive model of a just war.3* Therefore, to be clear, in his writings,
Augustine did not address the question of civilian immunity, as at that time no
distinction was being made between the combatant and non-combatant segments of
the enemy population. He simply explained that neither category should be harmed

wantonly, but both could be attacked if necessary for victory.*

The Pax Dei movement

Five centuries later, from the 970s to the 1030s, despite the dominance of St.
Augustine’s justification of war - the punitive model of war, and the earlier general
rule that the entire population was considered a valid target for attack - the Pax Dei

movement,®* originating from what is currently France and linked to the Catholic

2 1d., at 66. On Just War theory, please see also for instance Fisher, D., Morality and War, can war be
just in the twenty-first century? (Oxford University Press. 2011), at pp. 64-84; Keen, The Laws of War
in the Late Middle Ages, at pp. 63-119.

%0 \/an Engeland, Civilian or Combatant? A Challenge for the Twenty-First Century, at 9.

%1 McKeogh, C., “Civilian Immunity in War: From Augustine to Vattel”, in Civilian Immunity in War,
(Igor Primoratz ed., 2007), at 80.

%2 For a deeper explanation, please refer to Id., at pp. 62-67.

% 1d., at 64. For more about Augustine philosophy, see Hartigan, R.S., “Saint Augustine on War and
Killing: The Problem of the Innocent”, 27 Journal of the History of Ideas (1966).

% The Pax Dei or Peace and Truce of God was a medieval European movement of the Catholic Church
that applied spiritual sanctions in order to limit the violence of private war in feudal society. The
movement constituted the first organized attempt to control civil society in medieval Europe through
non-violent means. It began with very limited provisions in 989 AD and survived in some form to the
thirteenth century. For Georges Duby, the Peace and Truce of God, by attaching sacred significance to
privacy, helped create a space in which communal gatherings could take place and thus encouraged the
reconstitution of public space at the village level. (...) In the eleventh and twelfth centuries many a
village grew up in the shadow of the church, in the zone of immunity where violence was prohibited
under peace regulations. (Duby, "Introduction: Private power, public power", in Duby, ed. A History of
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church, started to have more and more influence. One of the main aims of the Pax Dei
movement was to limit political violence in the private wars of feudal societies, and
from this perspective, the movement granted a protected status to certain categories of
persons and property. It was the first time a differentiation between categories of
persons in war was made. The protection of the Church and its resources was clearly a
central theme of the Peace movement. But the Canons issued by this movement
quickly expanded the categories of person to which protection from attack in war
ought to be given. The prohibition on assault started with the clergy members, and
was extended gradually to monks, later to nuns and even to widows and noblewomen
travelling without their husbands. Later councils extended this principle until it
encompassed all unarmed and non-combatant persons. Accordingly, this move was
the first step towards a principle of non-combatant immunity. A second step was

taken when those engaged in agriculture were added to the category of the immune.*®

In this respect, the Canons of the Pax Dei movement foreshadowed the emergence of
the concept of ‘civilian’ and can be seen as an early manifestation of the pressures for
the development of a principle of non-combatant immunity.*® Accordingly, in
medieval Christendom, non-combatant immunity became a key principle expressed in
the form of canonical lists where protection was associated with a person’s specific
role in society. It was seen as an act of chivalry to protect civilians.*” During the
Middle Ages, there was a sort of improvement as war was waged between two armies

facing one another, with limited involvement of the civilian population.

At the same period, Islam focused on the prohibition to kill civilians and the
distinction which is deeply entrenched and rests on a godly command: killing a
civilian demonstrates a lack of kufr (faith). Islamic law is very rich in terms of civilian

protection, as the Islamic philosophers had produced full-scale treatises on

Private  Life: 1. Revelations of the  Medieval  World (1988:27)). (from:
http://en.wikipedia.org/wiki/Peace and_Truce of God#cite note-0)

% Mc Keogh, “Civilian Immunity in War: From Augustine to Vattel”, at p. 68. See more generally
Interpreting Violence, Anti-civilian thinking and practice and how to argue against it more effectively
(2007); Head, T. & Landes, R., Peace of God: Social Violence and Religious Response in France
Around the Year 1000 (Cornell University Press. 1992) at 5.

% Mc Keogh, “Civilian Immunity in War: From Augustine to Vattel”, at 68.

¥ 1t is important to bear in mind that it is at this exact period that the Crusaders, in the name of
Catholic Church, were committing atrocious crimes and that Jerusalem was sacked. On the association
of certain roles with protection, see Keen, The Laws of War in the Late Middle Ages, at 189.
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international law. Ashabani and others had written on the law of War and Peace, the
sanctity of treaties, humanitarian conduct, how to treat prisoner of war, etc, which are
all the sum and substance of modern international law. An example can be found in
the Prophet’s teaching as taught by his Commander Habi Sufian. He laid down ten
commandments for warfare, which included: do not kill a woman, a child or an old
man; do not cut down fruitful trees; do not destroy inhabited areas; do not slaughter
sheep, cows, cattle or camel, except for food; do not burn date palms, do not
embezzle, etc. All those laws which have to be followed during wartime are laid
down as obligations in terms of Islamic teaching.®® In addition, one of the
cornerstones of the Islamic humanitarian philosophy was the distinction between

civilians and combatants, and the divine order that civilians cannot be targeted.*

Saint Thomas Aquinas

In the South of what is nowadays Italy, eight hundred years after Augustine, Saint
Thomas Aquinas (1225-1274), an immensely influential philosopher and theologian
in the tradition of scholasticism, famously shifted the basis of the state’s authority
from the suppression of the consequences of sin to the promotion of the common
good. No longer were all rulers seen as having a divine mandate to rule; only those
who promoted the common good had a right to the obedience of their subjects.*® With
his Summa Theologica, he provided the philosophical basis for the theory of the
independent secular state.** However, with respect to the moral justification of war,
he simply restated the old Augustinian justification of war.*> The just cause of war
was some fault and sin committed by an adversary that needed to be punished and that
rendered him deserving of attack.*® His definition of a just war is a ‘war that must be
started and controlled by the leader of a State; it should be waged for a just cause; it

must be waged for good against evil; law must be respected or established quickly;

% Weeramantry, “The Revival of Customary International Humanitarian Law”, at 37.

% Van Engeland, Civilian or Combatant? A Challenge for the Twenty-First Century, at 2. Therefore
the distinction between civilians and combatants is clearer in Islamic legal sources than in any other
document until the Geneva Conventions. See Van Engeland, Civilian or Combatant? A Challenge for
the Twenty-First Century, at 9.

0 Mc Keogh, “Civilian Immunity in War: From Augustine to Vattel”, at 69.

! Keen, The Laws of War in the Late Middle Ages, at 76.

2 Mc Keogh, “Civilian Immunity in War: From Augustine to Vattel”, at 69, referring to Thomas

Aquinas, Summa Theologiae, Il. 11, qu. 40, art. 1. Trans. By Fathers of the English Dominican Province
(London: Burns Oates & Washbourne, 1917-22).
*1d., at 69, referring to Thomas Aquinas, Summa Theologiae, I1. 11, qu. 83, art. 8, ad 3.
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war should be the last resort; and the principle of proportionality must be respected.’**
This principle is crucial when it comes to civilians, as ‘Aquinas made a difference
between targeting civilians, which is illegitimate, and the legitimate targeting of
military objectives.”* He can be considered as one of the precursors of modern

international humanitarian law.

It is between the XI11"™ and XVI11™ centuries that the changes in the technology and
personnel of war led to a growing mismatch between the established guilt-based
justification and the military and political realities of warfare.*® At the end of the
Hundred Years War, ‘the idea of chivalry, of a united order of Christian soldiers
pledged to the armed defence of justice, was a legacy of the age of Crusades which
has little significance in the contemporary world of emergent nation states.”*’ A
number of European armies had begun to issue regulations for their own internal
discipline, which included prohibitions against attack of unarmed civilians. Warfare
had become the domain of highly disciplined armies and, with the exception of
situations of siege, took place away from population centres. This entailed that the

civilian population was not involved.

Secularization

A few centuries after Augustine and Aquinas, Vitoria, Grotius, and Hobbes
secularized the concept of “just war theory”. It was in the context just above
mentioned that Francisco de Vitoria (1486-1546), a preeminent theologian and
political theorist of XVIth Century Catholic Europe, made an attempt to clearly
establish civilian immunity in war, though this claim remained a difficult one to make
within the punitive model of war. The justification for killing combatants remained
their guilt, but his innovation was that the immunity of civilians was to rest on their
presumed innocence. Vitoria’s ‘assumption of the guilt of combatants on both sides
(unless it was known to the contrary) and of the innocence of non-combatants on both

sides (unless it was known to the contrary) would have immense practical benefits,

*\an Engeland, Civilian or Combatant? A Challenge for the Twenty-First Century, at 11.

*® Hartigan, R.S., The Forgotten Victim: A History of the Civilian, (Transaction Publishers. 1982) at 40.
*® For more on this, see McKeogh, Civilian Immunity in War: From Augustine to Vattel, at 70.

*" Keen, The Laws of War in the Late Middle Ages, at 246.

33



for it opened the way to firm in bello restrictions on the targeting of civilians.”*® The
legitimate target was narrowed down from the entire population of one’s adversary to
its combatants alone. This innovation allowed a distinction to be drawn between
combatant and non-combatant members of the enemy population: only those who
bore arms or were engaged in fighting were to be presumed guilty in the absence of
evidence to the contrary. Non-combatants on both sides, regardless of the justice of
their causes, were to be presumed innocent unless it could be shown that they
knowingly and wilfully promoted injustice and wickedness. As such, non-combatants
should not be killed, as the ‘deliberate slaughter of the innocent is never lawful in
itself.”* Innocence is a very powerful moral basis for non-combatants’ immunity
from targeting. According to Vitoria, killing innocents was a serious breach of natural

law.

Hugo Grotius

Despite the attempts of the Christian Church to limit battlefield and civilian
casualties, it should be mentioned that major atrocities never stopped being
committed. As a result of the decline of the chivalric orders, the invention of firearms,
and the creation of armies consisting of mercenaries, the morals of war regressed
towards the end of the Middle Ages. Considerations of chivalry were unknown to
these armies. Equally, they made no distinction between combatants and the civilian
population. ‘Mercenaries regarded war as a trade which they followed for the purpose
of private gain.”>® During the bloodiness of the Thirty Years War®", the work of Hugo
Grotius (1583-1645), a jurist in the Dutch Republic, along with that of Francisco de
Vitoria, is acknowledged as the analytical basis of the contemporary law of land
warfare.>® First of all, he developed the principle that only sovereign states may

legitimately make war. Secondly, he defined the very project of the modern laws of

8 McKeogh, “Civilian Immunity in War: From Augustine to Vattel”, at 71.

* Vitoria, “De jure belli”, 35, in The Principles of Political and International Law in the work of
Francisco de Vitoria, Extracts with an introduction and notes by Antonio Truyol Serra. Madrid
Ediciones Cultura Hispanica, 1946, 88, quoted by Id., at 72.

%0 Greenwood, “Historical Development and Legal Basis™, at 19.

> During the Thirty Years War, which began as a religious conflict between Protestant and Catholics,
eight millions civilians were either killed or displaced.

2 Camins, E., “The past as prologue: the development of the 'direct participation' exception to civilian
immunity”, 90 International Review of the Red Cross, (2008), at 856.
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war: ‘to regulate, mitigate, and standardize practices of warfare.”*® According to
Grotius, a public war was ‘declared at the same time (...) upon all a sovereign’s
subjects’.> Accordingly, the right to kill a public enemy, which arises in war,>
extended ‘not only to those who actually bear arms, or who are immediately subjects
of the belligerent power, but even all who are within the hostile territories’.>® Indeed,
Grotius explicitly stated that the lex lata permitted the slaughter of infants, women,
old men, hostages and ‘suppliants’ seeking to surrender, as in a war they were
enemies because subjects of the enemy power.>” He found ample evidence of the
slaughter of non-combatants in the writing of ancient scholars and the ‘common
practice of nations’.>® However, he methodically distinguished between actions which
were ‘permissible’ according to the law of nations and those which were ‘right’,
‘praiseworthy’ or ‘honourable’.> This is why, in a lex ferenda move®, he attempted
to make a moral claim for moderation in warfare. Grotius urged restraint in relation to
persons ‘whose modes of life are entirely remote from the use of arms.”® More
specifically he referred to children, women, persons who perform religious duties,
men of letters, and even merchants and artisans.®” He stated as a basic principle that
‘humanity will require that the greatest precaution should be used against involving
the innocent in danger’.63 While he did not expressly define ‘innocent persons’, he
appears to have been referring to those who are unarmed® and have not committed
any serious crimes.®® Therefore, in his view, innocent civilians had to be passive,
implying therefore a notion of culpability for those who were politically or militarily

active. Immunity was to be given to all passive non-combatants.

*% Nabulsi, K., Traditions of War, Occupation, Resistance, and the Law (Oxford University Press.
1999), at 128.

> Grotius, H., On the Law of War and Peace (Kessinger Publishing. 1625). Book 111, ch. 11, s. IX.

> d. at Book Ill, ch. IV, s. V

%1d. at Book I11, ch. IV, s. VI.

> 1d. at Book Il1, ch. IV, ss. VI-XIV.

% 1d. at Book I, ch. 1V, ss. VI-XIV.

*1d. at Book 11, ch. 1, s. Il and book 111, ch. X, s. .

% He explained for instance that ‘as the law of nations permits many things (...) which are not
permitted by the law of nature’. Id. at Book 11, ch. 1V, s. XV.

°L1d. at Book IIl, ch. XI, s. X.

®2 Grotius, book 111, ch. X1, s. VIII - XII.

8 Grotius, On the Law of War and Peace, Book 111, ch. X1, s. VIII.

% See Gardam, J., Non-Combatant Immunity as a Norm of International Humanitarian Law (Martinus
Nijhof Publishers. 1993), p. 13. See also Grotius, On the Law of War and Peace, Book 111, ch. XI, s. X
were Grotius refers to ‘those whose modes of life are entirely remote from the use of arms.’

% Grotius, book I11, ch. XI, s. II.
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As a philosopher rooted in the Enlightenment period, Grotius declared the punitive
justification of war to be at an end.®® His dismissal of the punitive model of war
‘allowed a principle of non-combatant immunity to be established with a firm
foundation in law and justice.”®” Accordingly, with Grotius, the laws of war gained a
new basis in natural law. ‘War was no longer the infliction of punishment on
individuals, but a method of settling legal disputes between states when other methods

have failed.”®

In addition, Grotius’ contribution was of great significance in putting forward the
view that the justness of the cause of a belligerent had no impact on the duty to
observe the laws of war. Not long after Grotius’ death, by the late seventeenth
century, modern nation-states, although in an incipient form, had emerged as the only
legitimate authorities in Europe that could make war on their neighbours and suppress
rebellion within their own realms.®® The status of these new nation-states was
cemented with the adoption, in 1648, of the Peace of Westphalia, which ended the
bloody Thirty Years War. The peace treaty also abolished private armies and
conferred a legal monopoly on states for the maintenance of armies and for fighting
wars. Following on from the ‘just war’ theories, ideas of military honour and chivalry

required that wars be fought ‘publicly and openly. 70

Emerich de Vattel

More than a hundred years after Grotius, Emerich de Vattel (1714-1767), a Swiss
philosopher, ‘cautiously moved toward a judicial statement of non-combatant
immunity to match the practical immunity increasingly being achieved in conflict.” "™

In doing so, Vattel adopted Grotius’ metaphor describing combatants as instruments

% Grotius, Book 111, ch. 11, s. VI and ch. XI, s. XVI.

¢ McKeogh, “Civilian Immunity in War: From Augustine to Vattel”, at 76.

%81d., at 73.

% Howard, M., “Constraints on warfare”, in The Laws of War: constraints on Warfare in the Western
World, (Michael Howard, et al. eds., 1994), at 9.

" Camins, “The past as prologue: the development of the 'direct participation' exception to civilian
immunity”, at 856.

™1d., at 858.
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of the state.”” This characterization will be the view that will underlie the
developments in the laws of war in the twentieth century, as it is the basis of the
principle of belligerent equality and it establishes a distinction between combatants
and non-combatants. Vattel also followed Grotius in claiming immunity for all those
who are not in the business of fighting, regardless of age or gender. For Vattel,
‘women, children, feeble old men and the sick’ and also ‘ministers of public worship
and men of letters and other persons whose manner of life is wholly apart from the
profession of arms’ are categorized as ‘enemies who offer no resistance, and
consequently the belligerent has no right to maltreat or otherwise offer violence to
them, much less to put them to death.””® The enemy were those who carried arms. The

innocents did not.”

Vattel was writing at a time when there had been a distinct move towards the
application of the laws of war to internal armed conflicts. Generally speaking, Vattel
prohibited guerrilla war.” But, taking stock of its existence, he argued that certain
principles of humanitarian law should apply anyway: ‘it is perfectly clear that the
established laws of war, those principles of humanity, forbearance, truthfulness and
honour (...) should be observed by both sides in a civil war.”’® Vattel argued that this
rule, which prohibited the murder, torture, mutilation, or other mistreatment of
persons not engaged in the conflict, should be accepted by parties involved in civil

wars.”’

So for both Grotius and Vattel, the foundation of the claim for civilian immunity was
justice. ‘Justice requires that non-combatants be spared. Justice permits us to kill
those who are guilty and those engaged in harming us; non-combatants are neither.

Given this, justice requires that those not directly involved in trying to harm us be

"2 Vattel, E.d., The Law of Nations, or the Principle of Natural Law Applied to the Conduct and to the
Affairs of Nations and of Sovereigns (Charles G. Fenwick ed., Carnegie Institute 1916. 1758), Book 3,
sect. 6, at 237.

™ Mc Keogh, “Civilian Immunity in War: From Augustine to Vattel”, at 77. Referring to Emerich de
Vattel, The Law of Nations, or the Principle of Natural Law Applied to the Conduct and to the Affairs
of Nations and of Sovereigns (1758), trans. Charles G. Fenwick (Washington: Carnegie Institute,
1916), book 3, ch. 8, sects. 145-6, pp. 282-3.

" See Vattel, The Law of Nations, or the Principle of Natural Law Applied to the Conduct and to the
Affairs of Nations and of Sovereigns, in Book 11, Chapter V, paras 71-72; and Chapter VIII, para 147.
" See Id. at Book 111, chap. 5, paras 69-70 and 226

®|d. at Book, Volume 111, at 338.

" Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 163.
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spared.””® Accordingly, respect for civilians was conditional on their behaviour
toward the enemy army, as it was expected of civilians not to participate in hostilities,
to be supremely passive and to maintain a normal everyday life in the midst of war.
We have not departed from this approach nowadays.

The Age of Enlightenment

With the emergence of the Nation State, the idea that an entire population represents
an entity to conquer slowly disappeared, leaving space for the concept of citizens as a
separate entity. Indeed, as we have seen, before this period, inhabitants of territories

were considered as part of the war booty and seen as enemies.

In contrast to Grotius, who was writing in the midst of the Thirty Years war, wars in
Rousseau’s time (1712-1778) were fought by professional armies, the expense of
which kept conflicts small. Indeed, during the period from 1648 to 1789, war became
very much a game between professionals without a great deal of involvement of the
civilian population. It is at this period that ‘military strategists started to make the
transition from ethics, religion, and philosophy to law, by developing the laws of

war 579

Sadly enough, Rousseau is not famous for his writings on the laws of war and his
book Principes de droit de la guerre, which was published only after his death.
Exactly one hundred years before the famous book of Henri Dunant, A memory of
Solferino, Rousseau departed from Grotius, of whom he was dismissive, as in his
opinion he favoured authoritarianism. Rousseau took the view that war is a matter of
relations between governments, involving the citizens of a state only ‘accidentally’.

For him, combatants are instruments, and war is a relationship of States with States,

® McKeogh, “Civilian Immunity in War: From Augustine to Vattel”, at 77.
" van Engeland, Civilian or Combatant? A Challenge for the Twenty-First Century, at 13.
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distinct from physical persons.*® Combatants are physical persons, as distinct from

belligerents, who are moral persons.®* Rousseau stressed that:
“The nature of things requires belligerents to distinguish combatants from non-
combatants. As non-combatants, citizens are not, in any real sense, the
enemies of an opposing army, and should not be made its object. (...) War
gives no right to inflict any more destruction than is necessary for victory.
These principles were not invented by Grotius, nor are they founded on the
authority of the poets; they are derived from the nature of things; they are

based on reason.”®?

He thereby formally recognized the principle of distinction. His view of the soldier, in
addition to the recognition that non-combatant citizens are not, in any real sense, the
enemies of an opposing army, and should not be made its object became a key
intellectual foundation of the modern laws of war, as shown by the ICRC which often
cites him as a basis for the subsequent development of international humanitarian
law.® Prior to Rousseau’s contribution, the separate identity of the individual and his
state was not recognized by the law of nations and the identification of one with the
other was total. In this context, Rousseau’s maxim is appealing for its ‘surpassing
»84

simplicity’™, as ‘it sets up an unbridgeable conceptual divide between combatants and

non-combatants.’

As observed by Meron, ‘the conceptual gulf Rousseau’s maxim established, coupled
with the idea that the only legitimate object of war is to weaken the military forces of
the enemy, brought Grotius’ conception of the lex ferenda to life.”®® However,
Rousseau’s principle for protecting civilians looks very frail in internal armed
conflicts, in which groupings of people who do not constitute a state are fighting on

one and perhaps both sides in a conflict. Despite this caveat, Rousseau’s theoretical

% Rousseau, J.-J., Rousseau: The Social Contract’ and Other Later Political Writings (Victor
Gourevitch ed., Cambridge University Press 1997), at pp. 46-47.

8 Haggenmacher, P., Retour sur quelques textes classiques du droit des conflits armés:

Rousseau, Saint-Pétersbourg, Martens (2011).

¥ Rousseau, Rousseau: 'The Social Contract' and Other Later Political Writings, at 57.

8 See for instance: http://www.icrc.org/eng/resources/documents/misc/5kzfju.htm.

8 Best, G., Humanity in Warfare, The Modern History of the International Law of Armed Conflicts
(Weidenfeld and Nicolson. 1980), at p. 56

% Best, G., War and Law Since 1945 (Oxford University Press. 1994), at 258.

% Meron, T., “Shakespeare’s Henry the Fifth and the law of war”, 86 The American Journal of
International Law 1 (1992), at 25.
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foundation developed the requirement that has been codified in the Hague Law that
belligerents do not have unlimited choice in the means chosen to inflict damage on
the enemy. It is from this fundamental principle of the laws of war that flows the
principle that civilians should be spared as much as possible.

So thanks to the influence of jurists like Grotius and philosophers like Rousseau,
excesses in warfare became, at least theoretically, repugnant to the conscience of
mankind. In addition, with the development of military organization and discipline,
the distinction between armed forces and non-combatants became more pronounced.

War was conceived to be a struggle between states, rather than between peoples.®’

Nineteenth and Twentieth Century and the nascent concept of

international humanitarian law

Belligerency

Prior to the nineteenth century, internal wars were considered to be a matter of
domestic security, in which the existing authority in the state treated rebels as
criminals, unworthy of any legal protection. The will to preserve state sovereignty and
security has therefore been the main obstacle in the development of international
humanitarian law in internal armed conflict. However, by the nineteenth century, ‘the
sharp theoretical distinction traditionally drawn between internal and international
armed conflict was not necessarily adhered to in practice, and the legal status of
internal armed conflicts could be fundamentally altered by invoking the doctrine of

recognition of belligerency.’88

8 Lester Nurick, L., “The distinction between combatant and noncombatant in the law of war”, 39
American Journal of International Law 680, (1945), at 681. This part of the Chapter, for the sake of
brevity, focused mainly on the work conducted by westerner philosophers and lawyers. However, it is
important to keep in mind that the requirement that certain humanitarian principles be observed in
warfare was well established in other cultures. See for instance, Bello, African Customary
Humanitarian Law, 1980; Khadduri, The Law of War and Peace in Islam, 1955; Singh, “Armed
Conflicts and Humanitarian Laws of Ancient India”, in Swiniarski (ed.), Studies and Essays on
International Humanitarian Law and Red Cross Principles, 1984; Muntabhorn, “The 1899 Hague
Peace Conference and the Development of the Laws of War: Asia’s contribution to the Quest for
Humanitarianism”, paper delivered at the Asia-Pacific regional meeting in Melbourne in February
1999.

® Moir, L., The Law of Internal Armed Conflict (Cambridge University Press ed. 2002), at 4.

40



The first attempt to define the characteristics of a civil war came with the institution
of the recognition of belligerency during the XVIN™ and XIX"™ centuries.® It
gradually became acceptable to apply the rules of war to certain large-scale civil wars,
in instances where the rebels were recognised as being belligerents by the legitimate
government or a third party.”® However, the notion of recognition of belligerency was
made dependent on recognition of rebels by the government. ‘The necessity of such
recognition was contrary to the humanitarian purpose of contemporary international
humanitarian law.”®* The category of civil war regulated by international law at that
time considered only armed conflicts of a general character where the rebels were an
organised force under a responsible command, occupying a substantial part of state

territory.

More specifically, four conditions had to be satisfied before a state of belligerency

could be recognised. These conditions were that:
i) there was an armed conflict within the state concerned, of a general, as
opposed to a local character; ii) the insurgents must occupy and administer a
substantial part of the state territory; iii) they must conduct their hostilities in
accordance with the laws of war, through organised armed forces under a
responsible command; iv) circumstances exist that make it necessary for third
states to make clear their attitude to those circumstances by recognition of

belligerency.

These criteria were the first defined characteristics of large-scale civil wars.*® If the
conflict in question was not seen as fulfilling these criteria, its regulation would be
considered to fall within the reserved domain of the state.®* Therefore, the theory of

belligerency shows that states were ready to consider the possibility of applying the

8 For an extensive overview of the notion of belligerency, see Id., at pp. 4-18.

% | a Haye, E., War Crimes in Internal Armed Conflicts (Cambridge University Press ed., Cambridge
University Press. 2008), at pp. 6-7.

°! paulus, A. & Vashakmadze, M., “Asymmetrical war and the notion of armed conflict - a tentative
conceptualization”, 91 International Review of the Red Cross 95, (2009), at 99.

%2 La Haye, War Crimes in Internal Armed Conflicts, at pp. 6-7 referring to H. Lauterpacht,
Recognition in international law (Cambridge: Cambridge University Press, 1947), at 176.

% As we will see, these criteria, with the exception of point iv), are basically the same as the Second
Additional Protocol criteria.

% See Moir, The Law of Internal Armed Conflict, at pp. 4-18.
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laws of war to internal armed conflicts only if the organized armed groups could fulfil

the conditions required to obtain ‘belligerent status’.®

Lieber Code 1863

During the years 1840-1860, European powers started to spread their influence
beyond Europe, and across the Atlantic the United States of America fell into a
bloody civil war between the Northern and the Southern states. The methods used by
the South in the American Civil War (1861-1865) compelled the Union government
to find ways of addressing the legal status of guerrilla warfare. In the early years of
the conflict the Union army tended to equate all irregular troops with ‘guerrillas’, who
in turn were classified as criminals. As in Europe during the revolutionary wars, ‘this
generalization applied not only to those who bore arms for the South, but also to non-
combatant civilians who either actively or passively supported irregular troops.’96
Therefore, one of the thorniest problems Lieber, a German-American lawyer and
philosopher, faced was the definition of guerrilla warfare and the status of the
guerrilla. In 1862, Lieber addressed this situation in his essay Guerrilla Parties
Considered with Reference to the Laws and Usages of War.®’ In his essay, Lieber
explains that a guerrilla party means an irregular band of armed men, carrying on an
irregular war.”® He explains that they are particularly dangerous because they easily

evade pursuit, and by laying down their arms become insidious enemies.*®

Shortly after his essay on the Guerrilla, Francis Lieber prepared his Instructions for
the Government of Armies of the United States in the Field, that were promulgated as
General Orders No. 100, issued by the War Department on April 24, 1863 (hereafter

% Perna, L., The Formation of the Treaty Law of Non-International Armed Conflict (Martinus Nijhoff
Publishers ed. 2006), at 49.

% Camins, “The past as prologue: the development of the ‘direct participation' exception to civilian
immunity”, at 861

°" Replicated in Hartigan, R.S., Military Rules, Regulations & the Code of War, Francis Lieber and the
Certification of Conflict (Transaction Publishers. 2011), at pp. 31-44.

% Lieber, F., “Guerrilla Parties Considered with Reference to the Laws and Usages of War”, in
Military Rules, Regulations & the Code of War: Francis Lieber and the Certification of Conflict,
(Richard Shelly Hartigan ed., 1862), at 33.

% Ibid.
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Lieber Code).'® The Lieber Code is usually considered to be the first document in the
modern codification movement and constitutes a major step in the development of the
law of armed conflict, as it attempted to strike a balance between the demands of
military necessity and principles of humanity. The Code was many years ahead of its
time as ‘even today the rules of humanitarian law applicable in internal armed

conflicts are more limited in their scope than the provisions of the Lieber Code.'%

The Code remains a benchmark for the conduct of an army toward an enemy army
and population. It was, in effect, the blueprint of the new rules, which developed as
customary law on the international level and was used as a basis, together with the
1874 Brussels Project and the Oxford Manual of the Institute of International Law,'*
of the Hague Conventions on Land Warfare and the annexed Regulations adopted in
1899 and 1907. Lieber defines precisely the status of the enemy troops and the
population. Article 15 of the Code codified the permissible destruction of life during
war in stating that ‘Military necessity admits of all direct destructions of life or limb
of armed enemies, and of other persons whose destruction is incidentally unavoidable
in the armed contests of the war.”'® With this article, albeit not without ambiguity,
the Code legally recognized for the first time the nascent concept of the distinction

between combatants and non-combatants.

The most important statements in the Lieber Code seem to be his dicta on civilians.
They succinctly ‘summarize a centuries-old effort by international legal theorists to
distinguish and immunize those who did not actively participate in combat.”*® The
Code is ‘part of the slow development in custom and practice, and theological and
philosophical thought, of the notion that persons who did not directly make war ought
not to be subjected to the threat or reality of death or rapine.”*® However, the Lieber
Code neither protects nor even mentions civilians. Instead it talks about citizens, and
establishes a profound ambiguity about their position. Article 21 defines the term

100 «Instructions for the Government of Armies of the United States in the Field, Prepared by Francis
Lieber, promulgated as General Order No. 100 by President Lincoln, 24 April 1863”, in Schindler and
Toman (eds.), The Laws of Armed Conflicts, Martinus Nijhoff Publishers, 1988, at pp. 3-23.

191 Greenwood, “Historical Development and Legal Basis”, at pp. 21-22.

102 see further below.

193 Article 15 (Emphasis added).

1% Hartigan, Military Rules, Regulations & the Code of War, Francis Lieber and the Certification of
Conflict, at 19.

% 1d., at 24.
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‘enemy’ as ‘citizen or native of a hostile country’, which is as such ‘subjected to the
hardships of the war’. Therefore, unarmed foreign citizens are subjected to the
hardships of the war, and, taken together, Article 21 and Article 15 emphasize the
status of armed citizens as legitimate targets.

Nevertheless, Article 22 of the Code asserts the ‘distinction between the private
individual belonging to the hostile country and the hostile country itself, with its men
and arms’ and provides for the immunity of unarmed citizens, stating that ‘the
principle has been more and more acknowledged that the unarmed citizen is to be
spared in person, property, and honour as much as the exigencies of war will
admit.”*® The question of precisely how much ‘the exigencies of war will admit’ has

to be clarified, as it was not further developed in the Lieber Code.

With respect to the status of citizens, Article 155 of the Code differentiates between
the status of enemies in regular war and in a war of rebellion. In a ‘regular war’, that
is to say a war opposing two nation states, ‘all enemies are divided into two general
classes — that is to say, into combatants and non-combatants, or unarmed citizens, of
the hostile government.’'®” As we have seen in Article 21, both of them are
considered enemies, and might be targeted, despite the protection of Article 22 that
protects unarmed citizens ‘as much as the exigencies of war will admit” and article 23

protecting ‘private citizens’ and ‘inoffensive individuals’.

In a war of rebellion, however, Article 155 ‘distinguishes between the loyal citizen in
the revolted portion of the country and the disloyal citizen.”*® It further divides the
category of ‘disloyal citizens’ into ‘those citizens known to sympathize with the
rebellion without positively aiding it’, and ‘those who, without taking up arms, give
positive aid and comfort to the rebellious enemy without being bodily forced thereto’.
According to Article 156, while loyal citizens were to be protected, disloyal citizens
were to have ‘the burden of the war’ thrown upon them, subjecting them to a ‘stricter
police’ than usual and requiring them to declare their fidelity to the government.

Therefore, in reading the Code in a certain way, citizens in a war of rebellion are not

106 Article 22.
197 Article 155.
198 Emphasis added.

44



considered enemies as defined by Article 21. However, the Lieber Code seems to
contradicts itself as, on the one hand, according to Articles 22 and 23, unarmed
citizens ‘are to be spared as much as the exigencies of war will admit’ and ‘are no
longer murdered, enslaved or carried off to distant parts, as much as the commander
can afford to grant in the overruling demands of a vigorous war’, and on the other
hand, according to Articles 155 and 156, the Code asks the military commander of the
legitimate government to differentiate loyal from disloyal citizens and requires him to
‘protect the manifestly loyal citizens’ but not the disloyal citizens, who are subjected
to a ‘stricter police than the non-combatant enemies and have to suffer in regular

war.’

As we see, the Lieber Code is ambiguous with respect to the position of citizens. All
armed enemy citizens may be directly attacked.*® However, the Code is less direct on
the protection from attack provided to hostile, but unarmed, citizens. To this day we
have not completely escaped from this ambiguity about whether the civilian is an
enemy or a subject of protection; and whether, to merit protection, ‘the civilian needs
to be ‘inoffensive’, perhaps indeed ‘entirely innocent of all entanglement in the

ongoing conflict.”*'

The 1868 Saint Petersburg Declaration

The Saint Petersburg Declaration is the first formal agreement prohibiting the use of
certain weapons in war.'*! In reality, it is its Preamble, more than its object, that is
very famous. Haggenmacher has gone as far as calling the specific object of this
declaration ‘derisory’.*** However, what is important here is that in its Preamble,
reflecting the theories developed by Rousseau nearly a century earlier, this

Declaration enacted a cardinal principle of restraint in war, when it implicitly

199 Article 15 to read with article 21.

110 Roberts, A., “The Civilian in Modern War”, 12 Yearbook of International Humanitarian Law 13,
(2009), at 35.

1 Schindler, D. & Toman, J., The Laws of Armed Conflicts (Martinus Nijhoff Publishers 1988), at
101.

112 Haggenmacher, Retour sur quelques textes classiques du droit des conflits armés: Rousseau, Saint-
Pétersbourg, Martens. The Saint Petersburg Declaration prohibited the use of a specific type of bullet
for humanitarian reasons.
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supported the idea that most members of society can be left out of war.'*® It stated that
‘the only legitimate object which States should endeavour to accomplish during war is
to weaken the military forces of the enemy’. The principle of distinction expressed
here means that no military necessity justifies direct attacks on civilians or civilian
objects. Therefore, the St Petersburg Declaration established the illegitimacy of the
targeting of non-combatants. This Declaration, coupled with Rousseau’s maxim on
the separate identity of the individual and his state, led Meron to affirm that ‘the
concept of innocence, on which Grotius and his contemporaries had focused,
expanded and metamorphosed into notions of civilian status and the protection of

civilians from attack.’

The 1874 Brussels ‘Project of an International Declaration concerning the Laws
and Customs of War’

The Lieber Code was used as a basis in the first major international conference to
discuss the harmonisation and codification of the laws of war, which took place in
Brussels in 1874. During the conference, discussions turned on those areas which
were in need of negotiation or clarification, and this is the reason why the issue of the
necessity to distinguish between the civilian population and combatants was not

discussed.

In addition, the principle of restraint stated in the preamble of the Saint Petersburg

Declaration was adopted in ‘slightly looser terms’***

in the Brussels ‘Project of an
International Declaration concerning the Laws and Customs of War.”'*> The Final
Protocol states that ‘the only legitimate object which States should have in view

during war is to weaken the enemy without inflicting upon him unnecessary

3 Sandoz, Y., et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Martinus Nijhof Publishers 1987), at para 1863. Says that the
principle of distinction was implicitly recognized in the 1868 St Petersburg Declaration.

14 Camins, “The past as prologue: the development of the 'direct participation' exception to civilian
immunity”, at 864. In the Preamble of the St Petersburg Declaration it is stated that “the only legitimate
object which States should endeavour to accomplish during war is to weaken the military forces of the
enemy.”

115 «project of an International Declaration Concerning the Laws and Customs of War”, Brussels
Conference of 1874, in Toman and Schindler (eds.) The Laws of Armed Conflicts, Martinus Nijhoff
Publishers, 1988, at pp. 25-34.
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suffering.”**® With this wording, it is not anymore the military forces that should be
weakened but the enemy generally, thereby permitting greater collateral damage.
Avrticle 12 contains the fundamental restriction that ‘the laws of war do not recognize
in belligerents an unlimited power in the adoption of means of injuring the enemy.’
Certainly, this rule was intended to protect the military forces themselves from
methods of warfare that were regarded as contrary to the standards of civilized
nations. However, ‘it had the subsidiary effect of protecting civilians, and the seeds of
the modern doctrine of proportionality in relation to civilians can be found in it
Article 13 expressly forbids ‘the employment of arms, projectiles or material

»118

calculated to cause unnecessary suffering’~™ as well as ‘any destruction or seizure of

the enemy’s property that is not imperatively demanded by the necessity of war’.**

The Brussels Conference did little on the status of belligerents and, in the absence of
rules protecting civilians, individuals who participated in hostilities continued to do so
at their own risk. Although it is nowhere explicitly stated that peaceful civilians were
not a legitimate object of direct attack, it should be assumed that at this stage it
doubtlessly formed a principle of customary international law.*® Since not all the
governments were willing to accept it as a binding convention, the Brussels
Declaration was not ratified, as not all parties were willing to accept it as a binding
document. However, the major conventions adopted in 1899 and 1907 in The Hague

were the fruits of the groundwork laid down at Brussels in 1874.

The 1880 Oxford Manual

Even if the Brussels Declaration was never ratified, it provided an important basis for
the work of the jurists of the Institute of International Law, who produced the ‘Oxford

Manual’ in 1880."* Indeed, this Declaration provided the first comprehensive code of

16 «project of an International Declaration Concerning the Laws and Customs of War”, Brussels
Conference of 1874, in Toman and Schindler (eds.) The Laws of Armed Conflicts, Martinus Nijhoff
Publishers, 1988, at 26.

17 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 18.

118 Article 13(e).

19 Article 13(g).

120 See for instance Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law,
at 18.

121 The Laws of War on Land. Manual published by the Institute of International Law (Oxford Manual).
Adopted by the Institute of International Law at Oxford, 9 September 1880. In Dietrich Schindler and
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the laws and customs of war. The Oxford Manual, despite the fact that it was never
adopted in treaty form, purported to codify ‘the accepted ideas of our age so far as this
has appeared allowable and practicable’,** and provided in Article 1 that:
‘The state of war does not admit of acts of violence, save between the armed
forces of belligerent States. Persons not forming part of a belligerent armed

force should abstain from such acts.’

On the basis that ‘the contest (is) carried on by ‘armed forces only’, Article 7 of the
Manual forbids the ‘maltreatment’ of ‘inoffensive populations.” The fact that
peaceable inhabitants should not be attacked, confirms the ‘close link between the
entitlement of citizens to protection and their peaceful behaviour.”*®® Like the
Brussels Declaration, however, the Manual did not give further consideration to the
issue of persons who fell into the gap between the ‘armed forces’ and ‘inoffensive

population’, such as civilians who participate in hostilities, indirectly or directly.

The Oxford Manual formed, along with the Brussels Declaration, the basis of the
Hague Conventions on the conduct of land warfare and its attached Regulations
which were adopted in 1899 and 1907. By the XIXth century, the major European

powers had accepted civilian immunity as a central tenet of their military practice.

The Hague Conventions 1899 and 1907

It is in the period from 1874 to 1907 that the exact term ‘civilian’ entered the laws of
war in contradiction to ‘soldier’.*** However, already at its inception, the concept of
‘civilian’ did not entail an intact identity nor a clear protection. In contrast with the

Oxford Manual and, to a lesser extent, the Brussels Protocol,®

the Hague
Conventions did not refer specifically to the immunity of civilians from attack as a
basic principle, nor required commanders to avoid indiscriminate attacks in the choice

of means and methods of warfare. The principle that the right of belligerents to adopt

Jiri Toman (eds.), The Laws of Armed Conflicts, A Collection of Conventions, Resolutions and Other
Documents, Martinus Nijhoff Publishers, Dordrecht, The Netherlands, 1988, at pp. 35-48.

122 Oxford Manual Preamble.

123 Roberts, “The Civilian in Modern War”, at 35.

124 Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (2009), at 29, footnote 11.

12> See Oxford Manual, Article 7 and Brussels Final Protocol.
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means of injuring the enemy is not unlimited was stated in Article 22 of the
Regulations Respecting the Laws and Customs of War on Land.'*® The same
Regulations, with article 23(1)(g) and articles 25-28 briefly touched upon the
protection of civilian populations from the dangers created by hostilities.

One of the reasons for the brevity of these provisions was that at that time the firing
range of artillery was still relatively short and air-power and modern missiles did not
yet exist.'?’ In addition, the Conventions did not purport to be a comprehensive
codification of all the laws of armed conflict.'*® The Martens Clause, in the Preamble
to the Conventions makes this quite clear: ‘Until a more complete code of the laws of
war has been issued, the High Contracting Parties deem it expedient to declare that in
cases, not included in the Regulations adopted by them, the inhabitants and the
belligerents remain under the protection and the rule of the principles of the law of
nations, as they result from the usages established among civilized peoples, from the
laws of humanity, and the dictates of the public conscience.’?® The Martens
Declaration is about ‘limitation and restraint, and its singular importance as a
declaration of principles and a point of constant reference lies as much in its

. . . 130
generality as in its uniqueness.’

The Martens Clause was first inserted, at the suggestion of the Russian delegate
Fyodor Fyodorovich Martens, in the preamble of the 1899 Hague Convention Il
containing the Regulations on the Laws and Customs of War on Land, and then
restated in the 1907 Hague Convention IV on the same matter but with a slight change
in the wording. Martens introduced the declaration after delegates at the Peace
Conference failed to agree on the issue of the status of civilians who took up arms
against an occupying force. All the delegates believed that citizens were likely to take

up arms, although they differed in their response to the possibility. Generally

126 Regulations Respecting the Laws and Customs of War on Land, Annex to the 1907 The Hague
Convention IV Respecting the Laws and Customs of War on Land, in Toman and Schindler (eds.) The
Laws of Armed Conflicts, A Collection of Conventions, Resolutions and Other Documents, Martinus
Nijhoff Publishers, Dordrecht, The Netherlands, 1988, at pp. 75-98.

127" sandoz, et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949, at para. 1827.

128 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 20.

129 preamble of the 1907 Hague Convention IV Respecting the Laws and Customs of War on Land, in
Schindler & Toman, The Laws of Armed Conflicts, at 70.

130 Best, Humanity in Warfare, The Modern History of the International Law of Armed Conflicts, at
164.
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speaking, large military powers argued that they should be treated as francs-tireurs
and subject to execution, while smaller states contended that they should be treated as

131

lawful combatants.”™ Although the clause was originally formulated to resolve this

particular dispute, it has subsequently reappeared in various but similar versions in

later treaties regulating armed conflicts.*

The thirteen treaties concluded in The Hague were of a somewhat incomplete nature
in that they addressed themselves particularly to areas needing clarification and
harmonisation. ‘Those unaware of the details of the customary law of the time would
have a totally erroneous impression if they approached these treaties as providing a
complete law on hostilities.”**® Indeed, the absence of specific mention of the civilian
population as a general rule led to much mistaken literature and some misguided court
judgments this century. The reason why this is important to appreciate is because the
1899 and 1907 Hague Conventions were the sole written regulations relating to the

conduct of hostilities until the 1977 Protocols Additional to the Geneva Conventions.

There was no clear protection of civilians in the Hague Conventions, as they give
little thought to protection for non-combatants. The Hague Regulations do not as such
specify that a distinction must be made between civilians and combatants and that
civilians should not be directly targeted. And when the term ‘civilian’ is used, in
article 29(2), it is with respect to a person who is potentially involved in actions in
support of an army. When the term ‘inhabitant’ is used, this seems to refer to the
peaceable inhabitant. Therefore, The Hague Regulations do not really help in terms of
distinction, and stick to a codification of the traditional approach to the citizenry.

At first glance, the one clear provision of protection based on the principle of

distinction between civilians and civilian objects and military objectives is found in

B Ticehurst, R., “The Martens Clause and the Laws of Armed Conflict”, International Review of the
Red Cross, (1997). See also Alexander, A., “The Genesis of the Civilian”, 20 Leiden Journal of
International Law (2007), at p. 365; Cassese, A., “The Martens Clause: Half a Loaf or Simply Pie in
the Sky?”, 11 European Journal of International Law (2000), at pp. 197-198.

132 preamble, 1907 Hague Convention (1V) respecting the laws and customs of war on land, reprinted
in Schindler & Toman, The Laws of Armed Conflicts, at 70 ff. The four 1949 Geneva Conventions for
the protection of war victims (GC I: Art. 63; GC II: Art. 62; GC IlI: Art. 142; GC IV: Art. 158), op.
cit., pp. 373-553; 1977 Additional Protocol I, Art. 1(2), op. cit., p. 628, and 1977 Additional Protocol
I1, Preamble, op. cit., p. 691; 1980 Weapons Convention, Preamble, op. cit., p. 179.
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Article 25, which states: ‘The attack or bombardment, by whatever means, of towns,
villages, dwellings or buildings which are undefended is prohibited.” However,
Article 25 entrenches the citizen’s exposure to danger, despite its appearance as a
protective clause. The crucial aspect of this article is the codification of the traditional
distinction between fortified and open towns. This means that non-combatants in

fortified towns could expect no immunity from warfare.

With respect to the development of the law relating to the protection of civilians, the
most significant legal protection included in the 1907 Fourth Hague Convention™*
contains important but inadequate rules governing the protection of civilians in
occupied territory. Of the fifteen articles of the Hague Regulations on ‘Military
Authority over the Territory of the Hostile State’, only three relate to the physical
integrity of civilians. ‘The sufferings of populations in Nazi-occupied Europe
demonstrated very well the gaps in the Fourth Hague Convention, and the need for a
more protective regime.”** However, these Hague Conventions are important in that
when the 1899 Conference convened, the laws of war were almost all unwritten.
Therefore, this Conference began the process, which has gone on throughout the 20™
Century, of developing a substantial body of written law for the conduct of hostilities.
However, the Hague Conventions of 1899 and 1907 were concerned with the law
applicable to conflicts between States and therefore did not deal with internal armed
conflicts. Lastly, despite their poverty in term of protection of civilians, it is
interesting to note that the judges at the International Tribunal at Nuremberg were of
the view that the Hague Conventions, although in advance of existing international
law at the time of their adoption, had, by 1939, attained the status of custom.'®
Furthermore, the Hague Regulations provisions were considered so well established

as to give rise to criminal responsibility even in internal conflicts.’

34 Hague Convention IV Respecting the Laws and Customs of War on Land, Signed at The Hague, 18
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First World War

As we have seen, the codification of the law of armed conflicts demonstrates that
prior to the First World War the principle of civilian immunity was accepted, albeit in
a rudimentary manner, as a basic precept to be balanced against the dictates of
military necessity. However, the consequences of these rudimentary and inadequate
rules ‘were not really apparent until the First World War and the advent of new
methods of warfare.’’® Thus, when the hostilities broke out, the laws of war
contained no concept of a civilian population distinguished from the military and
deserving protection on that ground alone. When the war began, non-combatants were
perceived as citizens, who were either voluntarily passive or wilfully dangerous.
These citizens were potentially and probably aggressive, bound to the fate of their
state, and they might hold themselves remote from the conflict or might be drawn in,
whether voluntarily or by force of circumstances. These non-combatants were

therefore granted only minimal protection by law.

Atrocities in the First World War showed the deficiency of the few provisions
existing for the protection of inhabitants and on methods of attacks. The technological
development of weapons resulting in an enlarged field of military action and the
development of aircraft and forms of long-range bombardments have changed the
character of warfare. Hostilities were no longer taking place at the battlefront, but
objectives well behind the lines could also be attacked. This allowed for the
bombardment of population centres far from the front, thus increasing the number of
civilian victims. They became extremely vulnerable and were inevitably collateral
targets in such warfare, potentially on a much larger scale than previously. Similarly,
aerial warfare posed an unprecedented threat to civilians, and ‘these developments
demonstrated that civilians were exposed to dangers at least as serious as those faced
by combatants and needed more specific legal protection than they had hitherto been
accorded.”*®® The Hague Rules of 1899 and 1907 were only applicable to land
warfare, as the particular technology of air warfare did not exist at the time of their
adoption. Accordingly, with aerial warfare, the norm of non-combatant immunity

from attack came under great pressure, and ‘it was one thing to accept this concept

138 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 20.
139 Roberts, “The Civilian in Modern War”, at 36.
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when compliance with this rule did not interfere with military effectiveness. But with
the advent of weapons such as aerial bombardment, whose effectiveness was
decreased if the principle of non-combatant immunity was adhered to, what was an

abstract principle required reassessment in the light of military necessity.”**

1923 Hague Rules of Aerial Warfare

After the First World War, the 1922 Washington Conference on the Limitation of
Armaments had set up a Commission of Jurists to decide whether the 1907 Hague
Convention dealt adequately with new methods of warfare. As just mentioned, the
atmosphere at that time was that the civilian population was seen as an appropriate
and easy target and the obvious military advantages of aerial warfare prevented
agreement on a new legal regime. The Commission held thirty plenary meetings and
its most difficult task was the regulation of bombardment from the air, particularly the
question of what military targets were to be immune from attack when they were in
centres of population.** Some concerned jurists began describing the civilian
population as a group that deserved protection, and in order to support this claim they
employed a rhetorical slip and stated that civilians were already protected. ‘New as
the concept of civilian was, it was thereby endowed with a legal history.’*** The result
of these jurists’ concerns was the Hague Rules of Air Warfare®*® of 1923 that was an
attempt to achieve a balance between military interests and the protection of the
civilian population. These Rules protected, for the first time in international law, the
specific idea of the civilian as opposed to any other concept of non-combatant or
citizen. This led to the replacement of the traditional categories of law with a
military/civilian distinction. The logic was that according to the two principles of
humanity and civilization, there ought to be a distinction between combatants and

non-combatants and a belligerent ought not to direct attacks against civilians.

The Draft Rules statement introduced the idea of a vulnerable civilian population and

it marks the point when the contemporary system, centred on the civilian, began to

140 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at p. 21.
141
Id. at 21.
142 Alexander, “The Genesis of the Civilian”, at 373.
3 Hague Rules of Air Warfare, Drafted by a Commission of Jurists at The Hague, December 1922 —
February 1923, in Schindler & Toman, The Laws of Armed Conflicts, at pp. 207-217.
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emerge. However, it should be stressed that the Rules on Air Warfare, despite
mentioning for the first time ever the term ‘civilian’, did not define it and the
protection afforded to this category of persons was rather complicated and unclear.
Despite the fact that Article 22 prohibited the use of ‘aerial bombardment for the
purpose of terrorizing the civilian population, of destroying private property, or of
injuring non-combatants’, Article 24, in dividing potential targets into zones, watered
down the Article 22 protective clause into a complex set of rules. As a result, the
Rules incorporated ‘the paradoxical characterization of the population as a military
aid and a protected victim, thereby perpetuating their position as a target.’144

Ultimately, the Draft Rules and their interpretation gave a great degree of leeway to

air bombardment and little protection to civilians.

Although these rules were never adopted in legally binding form, it was the first time
the international community had addressed itself to formulating specific rules to
overcome the problem of indiscriminate bombardment. The document formulated a
definition of military objectives, considered the concept of indiscriminate attacks and

introduced the notion of proportionality.

The 1934 ICRC Draft ‘International Convention on the Condition and Protection
of Civilians of Enemy Nationality who are on Territory Belonging to or Occupied
by a Belligerent’

Thus, in the inter-war period, there seemed to be an acceptance that the principle of
distinction was still valid, despite the fact that there were no treaty provision as such
dealing with it. However, with no positive law protecting, nor defining civilians, their
immunity from attack was precarious and vulnerable to arguments that military
necessity permitted them to be targeted. It is in this context that the ICRC prepared
and presented in 1934 a draft ‘International Convention on the Condition and
Protection of Civilians of Enemy Nationality who are on Territory Belonging to or
Occupied by a Belligerent’ (the ‘Tokyo draft’) that would have supplemented the
Hague Conventions. Unfortunately, the outbreak of World War Il annihilated the
whole process. World War Il was catastrophic for millions of civilians, especially for

those in besieged and bombarded cities, and in occupied territories. In addition, the

144 Alexander, “The Genesis of the Civilian”, at 375.
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mass slaughter of Jews, Gipsies and disabled people ‘showed that the killing of
civilians could be, not just a side-effect, but a major aim of some belligerents.”** In
addition, arguments of military necessity were used by the Allies to justify
widespread bombing of civilian and industrial targets, thus destroying the newborn
notion that the principle of humanity required the protection of innocent civilians and
the necessity to spare civilians from attack. ‘It was estimated that aerial bombardment
alone was responsible for the death of twelve million civilians and the practice of
saturation bombing of civilian targets was widespread. Consequently, it was difficult
to assert that the direct targeting of civilians remained contrary to international law or
that the collateral destruction of civilians in attacks on military targets was
regulated.”™*® At that time, the distinction between combatants and civilians became

totally blurred.

Post World War 11

After the conflict, the trauma caused by the atrocities committed during World War 11
prompted a broad international acceptance of the need to adopt a new and stronger
international agreement for the protection of civilians in war. The Fourth Geneva
Convention obligated the occupier, as Sir Hersch Lauterpacht memorably wrote, ‘to
assume active responsibility for the welfare of the population under his control.”**’
These obligations included ensuring the population’s basic needs in terms of food,
health, and administration of justice; and more broadly, protection of the individual’s
human dignity. In further contrast to the Fourth Hague Convention, the Fourth
Geneva Convention contains detailed provisions on the protections afforded to
civilians not only in occupied territories, but also in all territories of the parties to the

conflict. As observed by Meron, ‘the Fourth Geneva Convention constitutes a great

leap in what has been a very long march towards a more proactive approach to

145 Roberts, “The Civilian in Modern War”, at 37.

146 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 24. Gardam
explains that it appears that states were initially concerned to avoid the direct targeting of civilians and,
moreover, to exercise care to avoid widespread civilian casualties. To a large extent this was a stance
taken for pragmatic reasons. It was militarily efficient to direct attacks against objects contributing to
the enemy’s military capability. As the conflict developed, however, the perceived demands of military
necessity eroded these standards. The direct targeting of civilians for the purpose of terrorizing the
population to bring an early end to the conflict was resorted to.

Y7 auterpacht, H., “The Law of War”, in International Law: Collected Papers — Disputes, War and
Neutrality (Elihu Lauterpacht ed., 2004), at 604.
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safeguarding civilian welfare.”**® However, the Convention does not deal with the
protection of civilians from the effects of hostilities, and, more importantly, is only

applicable to international armed conflicts.

Indeed, it is with the 1949 Geneva Conventions that the distinction between
international and non-international armed conflicts has been entrenched. Apart from
the consensual recognition of belligerency, states were strongly opposed to any
compulsory international regulation of internal armed conflicts. This distinction has
been confirmed in 1977 with the two Additional Protocols to the Geneva
Conventions, Protocol | applying solely to international armed conflicts and Protocol
Il applying to armed conflicts not of an international character. This differentiation
between the two types of armed conflicts has been upheld in the Rome Statute. This
could appear as a purely legalistic distinction, if it did not entail a fundamental
distinction in the content and scope of protection for war victims in these two
admittedly different situations. It is interesting to note in this context that none of the
Declarations or Conventions on the laws of armed conflicts adopted prior to 1949
contained a specific provision on the scope of application of these instruments.
Furthermore, we have seen in this chapter that there was a trend toward the
application of rules related to the conduct of hostilities to situations of internal armed
conflicts. This trend was already visible in Grotius’ work, some of whose main ideas
were first developed in defence of private and mercenary wars. We have seen also
that Vattel argued for the application of certain principles of humanitarian law to
internal conflicts. Lastly, the Lieber Code was to serve as a field manual for the use of
Federal troops engaged in the American civil war and was seen at that time, in

Europe, as a code that could apply only in similar cases of civil wars.*°

Bearing in mind the distinction between international and internal armed conflicts that
was upheld in Geneva in 1949, the objective of Chapter 2 will be to survey carefully

the applicable treaty legal framework for this type of conflict.

1“8 Meron, “The Geneva Conventions and Public International Law British Foreign and
Commonwealth Office Conference commemorating the 60th Anniversary of the 1949 Geneva
Conventions, London, 9 July 2009”, at 621.

149 Abi-Saab, R., “Humanitarian Law and Internal Conflicts: the Evolution of Legal Concern”, in
Humanitarian Law of Armed Conflict Challenges Ahead, Essays in Honour of Frits Kalshoven, (Astrid
J. M. Delissen & Gerard J. Tanja eds., 1991), at 210.

56



Chapter 2:

Treaty International Law Applicable to Internal Armed
Conflicts

In the preceding Chapter, we have seen that the codification of the laws of war began
in 1862 with the Lieber Code. It was followed by many conventions on both the
treatments of sick or wounded, prisoners of war and civilians (Geneva Conventions of
1864, 1906 and 1929) and on the means and methods of warfare (Declaration of St.
Petersburg 1868, Hague Conventions 1899 and 1907). With the exception of the
Lieber Code, these conventions were only applicable to parties to an international
armed conflict and non-international armed conflicts were not covered in these
instruments. Historically, the regulation of armed conflict by international law tended
to focus on those conflicts that were international in character. The will to preserve
state sovereignty and security has been the main obstacle in the development of IHL
in internal armed conflict, as states were convinced that this constitutes a violation of

150

state sovereignty and interference in their internal affairs.”™ Accordingly, until the

adoption of the Geneva Conventions of 1949, ‘there was little by way of regulation of

internal armed conflict through international law. 1>

As we will see, the general antipathy that the international community, being
constituted by sovereign independent states, has for any international regulation of
internal armed conflicts, particularly the issue of substituting international
humanitarian law for their own municipal law, is not a new phenomenon and has

continued until recently. The truth is that the rules governing internal armed conflicts

150 See eg. Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva 1974-1977, v, at 103, para 15
(Delegate of Romania); v, at 381, para 9 (Delegate of Iraq); vii, at 61, para 11 (Delegate of Pakistan);
vii, at 72, para 75 (Delegate of Chile); viii, at 205, para 17 (Delegate of Argentina).

51 Sivakumaran, S., “Re-envisaging the International Law of Internal Armed Conflict”, 22 European
Journal of International Law, (2011), at 222.
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have been neglected, or even avoided, as states were convinced, wrongly in the
opinion of this author, that it was not in their interest to develop them. However, this

now is changing, as we will see throughout this dissertation.

From Belligerency to Common Article 3

Until the adoption of Common Article 3 to the 1949 Geneva Conventions, the
traditional laws of war did not apply to armed conflicts not of an international
character, unless a state of belligerency with insurgents was recognized by the state

involved.?

However, there have been several attempts to bring some regulations into this type of
armed conflict. For instance, in 1912, a draft Convention on the role of the Red Cross
in civil wars or insurrections was submitted, for the first time, to the International Red
Cross Conference. However, the subject was not even discussed.*>® The question was
again placed on the agenda of the Xth International Red Cross conference in 1921,
and a resolution was passed affirming the right of all victims of civil wars, or social or

revolutionary disturbances™*

, to relief in conformity with the general principles of the
Red Cross. This Resolution also laid down the duties of the National Red Cross
Society of the country in question.’®® The resolution did not have the force of a
convention, ‘but it enabled the ICRC in at least two cases — the civil war in the

plebiscite area of Upper Silesia in 1921 and the civil war in Spain — to induce both

152 Moir, L., “Grave Breaches and Internal Armed Conflict”, 7 Journal of International Criminal
Justice 763, (2009), at 763. For an extensive historical review of the birth of the law of non-
international armed conflicts, refer to Momtaz, D., Le Droit International Humanitaire Applicable aux
Conflits Armés Non Internationaux (Martinus Nijhoff ed., Martinus Nijhoff. 2001), Recueil des Cours,
at pp. 23-27 and Moir, The Law of Internal Armed Conflict, at pp. 4-18.

153 Pictet, J., Commentary on the Geneva Conventions of 12 August 1949, Volum | (ICRC ed.,
International Committee of the Red Cross 1952), at 39. See also Rosemary Abi-Saab, Droit
Humanitaire et Conflits Internes, origines et évolution de la réglementation internationale (Institut
Henry-Dunant et Editions Pedone. 1986), at pp. 31-35.

154 In Rosemary Abi-Saab Opinion, the reference to ‘revolutionary disturbances’ could be explained by
the immediate proximity of the Russian revolution. Rosemary Abi-Saab, Droit Humanitaire et Conflits
Internes, origines et évolution de la réglementation internationale, at 36.

155 Resolution X1V, Dixiéme Conférence internationale de la Croix-Rouge tenue & Genéve du 30 mars
au 7 avril 1921. Compte-rendu, Genéve, 1921, at 218. See Id. at pp. 35-39.
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sides to give some kind of undertaking to respect the principles of the Geneva

Conventions.”*>®

Therefore, in a way, the civil war in Upper Silesia in 1921 and the Spanish civil war
in 1936-39 proved to the community of nations that civil wars too needed regulations.
The horrors committed in the course of the Spanish civil war have been a turning
point in the evolution of IHL for internal armed conflicts. ‘State practice with regard
to the recognition of belligerency, most notably during the above mentioned war,
suggests that states were unwilling or reluctant to use that device.”*> Then, still under
the influence of the Spanish civil war, at the XVIth International Red Cross
Conference in 1938 a Resolution called ‘Role and Action of the Red Cross in Civil
Wars’ invited national socicties and the ICRC to combine their efforts in order to
obtain the application of the rules laid down in the Geneva Convention of 1864 and in
the two Geneva Conventions of 27 July 1929."°® This Resolution did much to
supplement and strengthen the 1921 Resolution. In the 1938 Resolution, state Parties
requested ‘the International Committee, making use of its practical experience, to
continue the general study of the problems raised by civil war as regards the Red
Cross, and to submit the results of its study to the next International Red Cross
Conference.’**® The International Conference was thus envisaging, explicitly and for
the first time, the application by the Parties to a civil war, if not of all the provisions

of the Geneva Conventions, at any rate of their essential principles.

This Resolution, coupled with the atrocities committed in the two conflicts above-
mentioned, encouraged the International Committee of the Red Cross to reconsider
the possibility of inserting provisions relating to civil war in the Conventions

themselves. However, states were not ready to apply the Geneva Conventions in their

1% Bianchi, A. & Naqvi, Y., International Humanitarian Law and Terrorism (Hart Publishing. 2011),
at 104. See also Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum I, at pp. 27-
28.

157 perna, The Formation of the Treaty Law of Non-International Armed Conflict, at 49.

%8 See Momtaz, Le Droit International Humanitaire Applicable aux Conflits Armés Non
Internationaux, at 26.

9 Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum I. at 41. See also
Rosemary Abi-Saab, Droit Humanitaire et Conflits Internes, origines et évolution de la réglementation
internationale, at pp. 40-42.
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entirety to non-international armed conflicts.*® In 1939 the Second World War broke
out with all its well-known attendant horrors. After the terrifying abominations of the
second world war, there have been attempts to include the principle of civilian

immunity*®

into the Hague Conventions. However, in 1947, the Dutch government
felt that incorporating the principle of civilian protection into The Hague conventions
would be better left to the International Committee of the Red Cross. With the failure
of this attempt to revise the Hague Conventions, the issue lay dormant for over two
decades, until the adoption of the two Additional Protocols of the Geneva

Conventions.'%?

1948 Stockholm meeting

I will not enter in a detailed discussion of the negotiating history of Common Article
3, as this is outside the scope of this chapter.'®® Suffice here to mention certain trends.
After the war, at the 17" international conference of the Red Cross in Stockholm in
1948, the ICRC submitted a proposal to revise international humanitarian law
applicable to internal armed conflicts. If accepted, this project would have insured the
extension of most of the IHL rules to internal conflicts on the basis of reciprocity. The
proposal read as follow:

‘In all cases of armed conflict which are not of an international character,

especially cases of civil war, colonial conflicts, or wars of religion, which may

180 On the negotiating history of Common Atrticle 3, see Pictet Commentary, Common Avrticle 3, GC I-
IV. See also Final Record of the Diplomatic Conference of Geneva of 1949, Vol 1IB at 9-15.

161 The principle of immunity is outlined in Article 48 of the 1977 First Additional Protocol to the 1949
Geneva Conventions, and Article 13 of the Second Additional Protocol to the 1949 Geneva
Conventions. The question of civilian immunity will be dealt with in Chapters 6 to 14.

182 On this specific issue, please see Kalshoven, F., “Civilian Immunity and the Principle of
Distinction”, 31 The American University Law Review, (1982), at 858.

183 For a thorough study of the adoption and content of Common Article 3 to the 1949 Geneva
Conventions, see Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum I.
Commentary |, at pp. 38-49; Momtaz, Le Droit International Humanitaire Applicable aux Conflits
Armés Non Internationaux, at pp. 28-30; Moir, The Law of Internal Armed Conflict, at pp. 23-88; La
Haye, War Crimes in Internal Armed Conflicts, at pp. 39-43; Perna, The Formation of the Treaty Law
of Non-International Armed Conflict, at pp. 49-60; Zegveld, L., Accountability of Armed Opposition
Groups in International Law (Cambridge University Press ed., Cambridge University Press. 2002), at
pp. 9-18; Pinto, R., Les Regles du Droit International Concernant la Guerre Civilie (The Hague
Academy of International Law. 1967), at pp. 524-543. Rosemary Abi-Saab, Droit Humanitaire et
Conflits Internes, origines et évolution de la réglementation internationale, at pp. 43-71; Cowling, M.,
“International Lawmaking in Action - The 2005 Customary International Humanitarian Law Study and
Non-International Armed Conflcts”, 2006 African Yearbook of International Humanitarian Law,
(2006); Pejic, J., “The protective scope of Common Article 3: more than meets the eye”, 93
International Review of the Red Cross, (2011).
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occur in the territory of one or more of the High Contracting Parties, the
implementation of the principles of the present Convention shall be obligatory
on each of the adversaries. The application of the Convention in these
circumstances shall in nowise depend on the legal status of the parties to the

conflict and shall have no effect on that status.”*%

The Stockholm draft was presented at the Diplomatic Conference in 1949 in Geneva.
However, it was almost unanimously rejected by state members.'® It was the first
time ever that states considered the issue of non-international armed conflict in order

to adopt substantive law applicable to such conflicts.

The draft gave rise to two main topics of division among negotiating states. In the
first place, the opportunity to have such an article was contested by several states who
could not envisage having the laws of war applicable to rebels, or who were afraid
that such an article could cover all forms of insurrection, thereby obliging
governments to grant belligerent status to all rebels and therefore limiting
governments to legitimate measures of repression.'®® The second area of disagreement
turned around the conditions of applicability of what would become Common Article
3. It soon became clear that the conference needed either to choose to limit the types
of conflicts covered by the protection of Common Article 3, or to limit the extent of
the provisions contained in the article. The first alternative would result in most of the
Conventions applicable in international armed conflicts also applying to large-scale
civil conflicts. In the second alternative, only minimal provisions would be applicable
to larger types of civil conflicts. Finally, after numerous proposals, amendments and
rejections, the French delegation presented another solution, namely the limitation of

the applicable provisions, and the dropping of the clause requiring reciprocity.’®’ At

184 pjctet, Commentary on the Geneva Conventions of 12 August 1949, Volum I. Commentary Il1, at p.
3L

1% Momtaz, Le Droit International Humanitaire Applicable aux Conflits Armés Non Internationaux, at
27. See also RosemaryAbi-Saab, Droit Humanitaire et Conflits Internes, origines et évolution de la
réglementation internationale, at pp. 47-50.

1% See Final Record of the Geneva Diplomatic Conference of 1949, vol. 2, at p. 322 and vol. 2-B, at
pp. 13 ff.

17 pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum I. at 46.
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this stage, the plenary meeting adopted Common Article 3 by thirty-four votes to

twelve, with one abstention.'®®

Avrticle 3, common to the four Geneva Conventions of 12 August 1949, constitutes
therefore the first legal regulation of non-international armed conflict to be contained
in an international instrument, and the provision, in addition to Common Article 1, is
the only article of the four 1949 Conventions that applies to internal armed conflicts.
It has been described as creating ‘an unprecedented inroad into the exclusive
competence of governments to deal with their internal affairs, in that they bound
themselves in advance to comply with certain fundamental rules.’**® Common Atrticle
3 ‘constitutes the keystone of humanitarian law applicable in non-international armed
conflicts’.*"® This article is an attempt to impose the underlying humanitarian
principles of all four Conventions to all parties to internal armed conflict. As a result,

171 .
>>'= or as a ‘microcosm’ of the

it is frequently referred to as a ‘Convention in miniature
Conventions as a whole.!”? The Article lays down a basic set of protections that
applies in the case of ‘armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties.”*” Its content was deliberately

confined to a few minimum rules to ensure the widest scope of application.

To summarize, the discussions around common Article 3 were some of the most
lengthy and disputed of the Geneva diplomatic conference. Views formed during the
Spanish Civil War were mainly applicable to large-scale civil wars, so when it came
to agreement on treaty norms for internal armed conflicts in general, a more
conservative and sovereignty-oriented approach emerged from the diplomatic

conference.'”

188 | a Haye, War Crimes in Internal Armed Conflicts, at 41. See also Elder, D., “The historical
background of common article 3 of the Geneva Convention of 19497, 11 Case Western Reserve journal
of international law, (1979), at pp. 43-52; Moir, L., “The historical development of the application of
humanitarian law in non-international armed conflict to 19497, 47 International and Comparative Law
Quarterly (1998), at pp. 365-60.

19 sandoz, et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949, at para. 41.

7014, at para 1319.

171 pjctet, Commentary on the Geneva Conventions of 12 August 1949, VVolum I. Commentary |, at 48.
172 Moir, The Law of Internal Armed Conflict, at 31.

173 Article 3(1) Common to the Four Geneva Conventions of 1949 (hereinafter Common Article 3)

7% La Haye, War Crimes in Internal Armed Conflicts, at 40.
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The very question of what is meant by "armed conflict not of an international
character" was a burning issue at the Diplomatic Conference. ‘The expression was so
general, so vague, that many of the delegations feared that it might be taken to cover
any act committed by force of arms - any form of anarchy, rebellion, or even plain
banditry.’*” Indeed, states were not ready to renounce their sovereignty, which means
in this context to renounce their freedom to choose the means of fighting an
insurgency within their boundaries. It is necessary here to stress that human rights law
was at that time in its inception, and states were convinced that they had a free hand
to deal with these situations. Several delegations feared ‘that the application of the
Convention, even to a very limited extent, in cases of civil war may interfere with the
de jure Government’s lawful suppression of the revolt, or that it may confer
belligerent status, and consequently increased authority and power, upon the adverse

Party."!"®

The concern was based on ‘uneasiness about the laws’ implications for the
status of parties to the conflict, and, in particular, on states’ concerns about
restrictions on their ability to sanction individuals under domestic law for their
belligerent acts.”'’” For most of the states it was not acceptable to erode their capacity
to maintain internal order. Consequently, the fear of ‘giving a legal status to the
armed group’ is the origin of Common Article 3(4), which provides that ‘the
application of the preceding provisions shall not affect the legal status of the Parties to

the conflict’.

This extreme resistance of states to any codification move applicable to internal
armed conflicts had the effect that the rules adopted in 1949, dedicated to this type of
conflict, were very rudimentary and generally beyond customary law. Despite several
lacunae that will be dealt with throughout the dissertation, Common Article 3
constitutes the first-ever major encroachment on the sovereignty of states. ‘At the
time of its adoption it was considered to be revolutionary and hence it is not
surprising that its provisions do not have a high regulatory content, as it merely sets

out a few broad, general principles that provide protection for all persons taking no

17 Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum I. Commentary |, at p.
49. On the qualification of a non-international armed conflict, see Chapter 4 of this dissertation.

7% 1d. at Commentary 1V, at p. 44.

Y7 Fleck, D., The Handbook of International Humanitarian Law (Oxford University Press 2008), at
612.
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active part in the hostilities.”*”® Until 1977, it was the only provision giving some
minimum humanitarian protection to the civilian population, sick and wounded

persons, as well as detained persons in this type of armed conflict.!”®

Military authorities have always been reluctant to have rules regulating the conduct of
hostilities, especially from a humanitarian viewpoint that would restrict their margin
of discretion. The extent to which Common Article 3 regulates the conduct of
hostilities is debated.’® Indeed, the drafting history and the differing methods of
treaty interpretation can lead to varying conclusions. Two different views dominate

the discussion.

The first view asserts that Common Article 3 does not deal with the conduct of
hostilities. For some commentators, the provision only affords protection to persons
falling under the direct control of a party to the conflict and therefore the article has
no direct relevance for the conduct of hostilities."®™ As stated by the ICRC
Commentary, ‘although it expresses the principle that persons who do not or no
longer participate in hostilities should be protected, there are, on the other hand, no
rules on the conduct of hostilities aimed at sparing the civilian population as such. 18

Furthermore, although one could argue that Common Article 3 sets out the principle
of distinction, this was probably not the intention behind the provision, given the

178 Cowling, “International Lawmaking in Action - The 2005 Customary International Humanitarian
Law Study and Non-International Armed Conflicts”, at p. 75.

% The Hague Convention on Cultural property deals strictly with respect for cultural property. See
further below for a discussion.

180 Bellal, A., et al., “International law and armed non-state actors in Afghanistan,” 93 International
Review of the Red Cross (2011), at 7.

181 See, e.g., Pejic, J., “The protective scope of Common Article 3: more than meets the eye”, at 219;
Zegveld, Accountability of Armed Opposition Groups in International Law, at 83; G. I. A. D. Draper,
“Wars of national liberation and war criminality”, in Michael Howard (ed.), Restraints on War: Studies
in the Limitation of Armed Conflict, Oxford University Press, Oxford, 1979, at p. 183; Abi-Saab, G.,
“Non-International Armed Conflicts”, in International Dimensions of Humanitarian Law, (1988), at
235. The Rome Statute of the International Criminal Court also appears to distinguish between acts
prohibited under Common Article 3 and other violations committed during the conduct of hostilities.
See Rome Statute, Art. 8(2)(c) and Art. 8(2)(e). See also Garraway, C., “The Changing Character of
the Participants in War: Civilianization of Warfighting and the Concept of "Direct Participation in
Hostilities"”, in International Law and the Changing Character of War, (Raul A. “Pete” Pedrozo &
Daria P. Wollschlaeger eds., 2011), at 183; Hampson, F.J., “Direct Participation in Hostilities and the
Interoperability of the Law of Armed Conflict and Human Rights Law”, in International Law and the
Changing Character of War, (Raul A. “Pete” Pedrozo & Daria P. Wollschlaeger eds., 2011), at 195.

182 Sandoz, et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949, at para. 4365. See also para. 4776.
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Conference’s focus on Geneva Law.'®® Doswald-Beck considers that it is clear that
the Diplomatic Conference of 1949 did not address the question of combat law and
that therefore the principle of distinction is not regulated as such in Common Atrticle
3. She further explains that the provision concentrates on the treatment of those who
are not, or are no longer, taking part in hostilities.*®* Hampson too considers that
Common Article 3 is not applicable to the conduct of hostilities. She writes that:
‘Civilians in need of protection from the fighting do not fit within (the Geneva
Conventions) framework. Their vulnerability arises not from the adversary but
from the fact of fighting. They need protection from their own side as much as
from the enemy. Any measures to improve their protection will have a direct
impact on the conduct of hostilities. In other words, rules on targeting and
opening fire form part of Hague law, even if part of their object is the

protection of the civilian population.’185

However, according to the second view, Common Article 3 does apply to the conduct
of hostilities. For others, like Cullen, it is clear from the travaux préparatoires of the
Geneva Conventions that the intended scope of applicability for Common Article 3

was far narrower than that which is currently the case.'®

Accordingly, the different
view shared by other scholars would be the following: the reference to ‘violence to
life and person’ covers acts committed in the course of military operations. The
argument goes like this: At first sight, Common Article 3 does not provide protection
to civilians during military operations, apart from, firstly, the requirement that persons
not taking part in hostilities should be treated humanely and secondly, the prohibition
of violence to life and person. Therefore, the necessity to distinguish is present to a
certain extent, with regard to the requirement of humane treatment for a certain
category of persons, namely those not involved in hostilities.*” Thus for example,
according to Gardam, it could be argued that ‘the failure to distinguish between

civilians and combatants, particularly if this failure manifests itself in a direct attack

183 Camins, “The past as prologue: the development of the 'direct participation' exception to civilian
immunity”, at p. 872.

18 Doswald-Beck, “The Civilian in the Crossfire”, at 254 and 258.

185 Hampson, “Direct Participation in Hostilities and the Interoperability of the Law of Armed Conflict
and Human Rights Law”, at 195.

18 Cullen, A., The Concept of Non-International Armed Conflict in International Humanitarian Law
(Cambridge University Press. 2010), at 49.

187 Protection is for those ‘taking no active part in hostilities” and for ‘armed forces who have laid
down their arms and those placed hors de combat’ (Article 3(1)).
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on civilians, is contrary to Common Article 3 requirements.’188 In the same vein,
Rogers affirms that:
‘Common Article 3 does not deal directly with the conduct of hostilities. It
seems, at first sight, only to protect the victims of such conflicts. (...)
However, a close reading of the text of the article leads to the conclusion that
it does more than that. For example, the principle of civilian immunity can be
inferred from paragraph 1, which prohibits violence to the life of persons

taking no active part in hostilities.”**®

Bothe et al. explain that ‘Common Article 3 is primarily intended to ensure humane
treatment of persons in the power of a party to a non-international armed conflict’.
However, they assert that ‘it is arguable that the prohibition of ‘violence to life and
person’ against ‘persons taking no active part in the hostilities’ is ‘broad enough to
include attacks against civilians in territory controlled by the adverse party in a non-

international armed conflict.”*%

The fact that Common Article 3, protecting persons not taking part in hostilities,
would be applicable also during the conduct of hostilities can be inferred also from
the wording that requires these people to be protected ‘in all circumstances’ (i.e.
reciprocally). The second paragraph of Article 3(1) further requires the prohibition of
certain acts ‘at any time’ and ‘in any place whatsoever’, illustrating the stringency of
the ban. There can be no excuse for such behaviour (the commission of the acts listed

in article 3(1)(a) to (d)), even in a combat situation.

In the end, the reason for the non-regulation of the principle of distinction per se in
the Geneva Conventions might be that in 1949, when the four Conventions were
adopted, there was a clear demarcation line between the laws of war, dealing with the
conduct of hostilities, (the law of The Hague), and the emerging principles of

humanitarian law, dealing with the protection of victims, (the law of Geneva).

188 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at p. 27.

189 Rogers, A.P.V., Law on the battlefield (Juris Publishing Second ed. 2004), at 221. See also Moir,
The Law of Internal Armed Conflict, at pp. 58-61.

1% Bothe, M., et al., New Rules for Victims of Armed Conflicts a Commentary on the Two 1977
Protocols Additional to the Geneva Conventions of 1949 (Martinus Nijhof Publishers 1982), at 667.
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Therefore, ‘at that time, an interpretation of a humanitarian document so as to affect

the laws of warfare proper was hard to maintain.”***

The unique position of Common Article 3 and its relationship within the rest of the
Geneva Conventions have been confirmed by the International Court of Justice in the
Nicaragua Case in 1986. The Court stated that Common Article 3 was declaratory of
customary international law, and that it constituted ‘a minimum yardstick’ for both
international and internal armed conflicts, in addition to the more elaborate rules

applicable to international armed conflicts.!*?

State Practice has shown that the application of Common Article 3 is far from being
automatic. ‘States are loath to recognise the existence of an internal armed conflict on
their territory because this might be viewed as an acknowledgment of the
government’s inability to prevent a civil war.”**® The United Kingdom in Kenya,
Cyprus and Northern Ireland, refused to admit that Article 3 was applicable in these
cases. Portugal never admitted any obligation to apply Article 3 to rebel forces in
Mozambique and Angola. Similarly, Pakistan, Sri Lanka, or Russia, during the

conflicts in Chechnya, never publicly recognised any obligations under Article 3.1%

Common Article 3 should be considered as a first step on the way to a more complete
protection of victims in internal armed conflicts. The provision introduced three major
innovations into international law. In the first place, it applies norms of international
law to the relationship between a state and its own citizens/residents, a relationship
which had up to then been regarded largely as a matter within the sovereign powers of
the State, regulated only by its own domestic legal system; secondly, it applies these
norms not only to state actors, but to non-state actors, namely organized armed groups

that do not belong to a state and are involved in an armed conflict with the state’s

91 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 27. The
discussion on the principle of distinction and related questions will be effectuated in Chapter 5.

92 nternational Court of Justice, Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v United States of America), Merits, 1986, ICJ Rep 14, 114 (hereinafter Nicaragua case)
case, paras. 218, 113-4.

% paulus & Vashakmadze, “Asymmetrical war and the notion of armed conflict - a tentative
conceptualization”, at 98.

1% La Haye, War Crimes in Internal Armed Conflicts, at 42 with related references. See also Abresch,
W., “A Human Rights Law of Internal Armed Counflict: The European Court of Human Rights in
Chechnya”, 16 European Journal of International Law 741 (2005), at pp. 741 — 767.
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armed forces or with other armed groups in its territory; and lastly it grants a role for

the ICRC in non-international armed conflicts.'*®

Accordingly, ‘Common Article 3 has served its purpose only because it brought
internal conflicts formally within the ambit of the Geneva Convention and of
humanitarian law in general. It has indeed serious limitations that could only be
surmounted by an extensive and somewhat bold and forward looking

interpretation.”*%

1954 Hague Convention for the Protection of Cultural Property and its
1999 Second Protocol

In 1939, a draft convention for the protection of monuments and works of art in time
of war was elaborated under the auspices of the International Museums Office.
Because of the outbreak of the war, the text was only adopted in The Hague in
1954."" The 1954 Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict'®® contains a number of rules relating to the protection of
cultural property in situations of armed conflicts. Article 19 provides that ‘in the event
of an armed conflict not of an international character occurring within the territory of
one of the High Contracting Parties, each party to the conflict shall be bound to apply,
as a minimum, the provisions of the present Convention which relate to respect for

cultural property.”**® This provision binds state and non-state parties to the conflict.

Conscious of the need to improve the protection of cultural property in the event of
armed conflict and to establish an enhanced system of protection for specifically
designated cultural property, state parties adopted the Second Protocol in The Hague

in March 1999. The text provides for measures to reinforce, respect and implement

1% Kretzmer, D., “Rethinking the Application of IHL in Non-International Armed Conflict”, 42 Israel
Law Review 8 (2009), at p. 37.

19 Georges Abi-Saab, “Humanitarian Law and Internal Conflicts: the Evolution of Legal Concern”, at
213.

97 Schindler & Toman, The Laws of Armed Conflicts at 741.

198 Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regulations
for the Execution of the Convention 1954, The Hague, 14 May 1954.

99 |pbid., Article 19 (emphasis added).
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the Hague Convention.?®® However, the wording of Protocol 1 is unclear with respect
to its application to all parties to a non-international armed conflict, whether state
armed forces or organized armed groups. As highlighted by Clapham, while the 1999
Protocol Il extends to non-international armed conflicts, it ‘seems specifically to
address its key obligations to a state ‘Party’ (with a capital P) to the Protocol rather
than the ‘parties’ to the conflict (with a small p). This exclusive capitalization for state
‘Parties’ is not present in the Geneva Conventions of 1949 nor in the Hague
Convention of 1954.°®% Furthermore, Article 1(a) of Protocol Il clarifies
unambiguously that ‘For the purposes of this Protocol: a. “Party” means a State Party
to this Protocol’. Does this mean that Protocol II, despite applying to internal armed
conflict, does not address any obligations to organized armed groups, as obligations
are addressed to Parties or a Party? While acknowledging that it is a state-centred
reading, Clapham explains that ‘the Protocol seems on its face to refer to non-state
actor “parties” to the conflict (with a small p) simply to remind that the application of
the Protocol to an internal armed conflict “shall not affect the legal status of the
parties to the conflict.””?? | share Henckaerts view when he submits that ‘a literal
interpretation would lead to a manifestly absurd result of declaring a treaty applicable
to non-international armed conflicts and at the same time eliminating most of its
practical relevance in such conflicts.”®® It is indeed difficult to see how the
Convention and its Protocol Il could be implemented in non-international armed

conflict with only the state party being bound by it. This would be a pure nonsense.

200 gea Article 22 of the Second Protocol to the Hague Conventions of 1954, 26 March 1999.

201 Clapham, A., “Focusing on Armed Non-State Actors”, in Oxford Handbook on International Law in
Armed Conflict, (Andrew Clapham & Paola Gaeta eds., Forthcoming), at 11.

202 |bid., referring to Protocol Il of 1999 to the Hague Convention of 1954 for the Protection of Cultural
Property in the Event of Armed Conflict, articles 1 and 22(6), see also articles 22(7), 32(4) and 35(2).
Note the provision for a party to a conflict to accept the protocol only applies to a ‘State party’, article
3(2).

203 Henckaerts, J.-M., “New Rules for the Protection of Cultural Property in Armed Conflict: The
Significance Of the Second Protocol to the 1954 Hague Convention For the Protection Of Cultural
Property in the Event of An Armed Conflict”, in Protecting Cultural Property in Armed Conflict: The
First Ten Years of the Second Protocol to the Hague Convention of 1954 for the Protection of Cultural
Property in the Event of an Armed Conflict, (N. van Woudenberg & L. Lijnzaad eds., 2010), at pp. 21-
42 esp at 39-40.
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The Second Protocol Additional to the Geneva Conventions of 1949, or a

Story of Disappointed Expectations

Historical Context

The need to develop the provisions of Common Atrticle 3 arose during the period from
1949 to 1977. Indeed, practical experience had shown that the basic rules of humane
treatment provided by this article were not sufficient in addressing the dramatic
increase in atrocities committed in internal conflicts since World War 11.2°* Not only
had internal armed conflicts increased in number, due to the decolonisation process
and the dynamics provoked by the Cold War, but also the acts committed in the

205 <quffice it to

conduct of hostilities in such conflicts had proven to be atrocious.
mention that eighty percent of the victims of armed conflicts since World War Il have
occurred in internal conflicts and most of such victims have been civilian
casualties.”®® Therefore, the need to protect civilian populations during internal

armed conflicts was more than urgent.”®’

We have seen that Common Article 3 extended small parts of the law of armed
conflict into internal armed conflicts. These parts dealt with the protection of
individuals (‘Geneva Law’) and not the conduct of hostilities (‘The Hague Law’). In
the Diplomatic Conference that led to the adoption of the two 1977 Additional
Protocols to the 1949 Geneva Conventions, detailed proposals were put forward to
extend the ‘Hague-type’ provisions introduced in Additional Protocol I, and thus

applicable only to international armed conflict, into Additional Protocol Il dealing

204 perna, The Formation of the Treaty Law of Non-International Armed Conflict, at 99.

205 From 1945 until 1977, suffice here to think, among many others, about the internal armed conflicts
of Greece, China, Algeria, Venezuela, Tibet, Eritrea, Angola, Yemen, Zanzibar, South Rhodesia,
Colombia, El Salvador, Guatemala, Peru, Sudan, Ireland, Biafra, Libya, Bangladesh, Cambodia, Lao
and Vietnam.

2 pernga, The Formation of the Treaty Law of Non-International Armed Conflict, at 99.

27 For details of the trends that led to the adoption of Protocol Il and its drafting history, see Sandoz, et
al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949. para. 4457; Perna, The Formation of the Treaty Law of Non-International Armed Conflict, at pp.
99-105, Moir, The Law of Internal Armed Conflict, at pp. 89-99; RosemaryAbi-Saab, Droit
Humanitaire et Conflits Internes, origines et évolution de la réglementation internationale, at pp. 91-
138; or a complete review of the drafting history of Protocol Il, see Cullen, The Concept of Non-
International Armed Conflict in International Humanitarian Law, at pp. 86-114; Bothe, et al., New
Rules for Victims of Armed Conflicts a Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949,
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with internal armed conflict. ‘For the most part, these attempts were unsuccessful and
Additional Protocol II contains primarily ‘Geneva-type’ law.’®® The traditional
concerns about state sovereignty, enhanced by the dozens of states emerging from
decades of colonization, brought suspicion of these new international rules restricting
sovereignty within the state’s own borders. In addition, ‘it was widely, though
perhaps naively, believed that nations were much less likely to disregard the safety of
their own nationals during internal conflicts than might be the case for civilians of an
enemy state.”’” As a result, these civilians were viewed as less in need of legal

protections.

However, Protocol 11 still made a necessary contribution in that it provides in writing
for some regulation on the conduct of hostilities. In contrast to Common Atrticle 3, the
provisions of Protocol Il appear to be addressed not simply to the party in control of
the civilians, but ‘to all parties involved in the conflict, perhaps especially those not in
control of the civilians.”**® This is what places these provisions within the realm of
Hague Law rather than Geneva Law, and to this extent it is possible to see this as new
law, although ‘the principle of distinction contained in the Hague Rules must have
been part of customary international law to the extent that it applied to non-
international armed conflicts.”*** The Protocol contains provisions dealing with the
protection of the civilian population. The general principle that civilians shall not be
the object of attack is stated in Article 13. Article 14 prohibits the starvation of
civilians as a method of combat, and Article 15 prohibits attacks on objects that are

indispensable for the survival of the civilian population.

Despite these few provisions, Additional Protocol 1l can be described as a
disappointing, limited and rather restrictive extension of Common Article 3. Indeed,
many internal armed conflicts are not covered by Additional Protocol Il, be it because
the state concerned is not a party to the Protocol, or because the conflict does not fall

within the scope of application defined in Article 1(1) of Protocol Il. The scope of

2% Garraway, “The Changing Character of the Participants in War: Civilianization of Warfighting and
the Concept of "Direct Participation in Hostilities"”, at 183. See also Hampson, “Direct Participation in
Hostilities and the Interoperability of the Law of Armed Conflict and Human Rights Law”, at 194.

29 gylvester, D.J. & Fellmeth, A.X., “Targeting Decisions and Consequences for Civilians in the
Colombian Civil Strife”, Paper SSRN, (2010), at 6.

219 Ahj-Saab, “Non-International Armed Conflicts”, at 235 (emphasis added).

211 Moir, The Law of Internal Armed Conflict, at pp. 116-117.
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application of Protocol 1l is outlined in its Articles 1 and 2. Article 2 deals with the
personal field of application, asserting that ‘this Protocol shall be applied without any
adverse distinction to all persons affected by an armed conflict as defined in Article
1’. Article 1 deals with the material field of application. It defines the conditions
which must be present for an internal armed conflict to be regulated by Additional
Protocol 11.2? According to its paragraph 1, the Protocol:
‘shall apply to all armed conflicts which are not covered by Article 1 of the
Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts
(Protocol 1) and which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organized armed
groups which, under responsible command, exercise such control over a part
of its territory as to enable them to carry out sustained and concerted military

operations and to implement this Protocol.’

Accordingly, Protocol Il further narrowed the scope of non-international armed
conflict by establishing a much higher threshold of application than Common Atrticle
3, with stringent requirements to be met by groups involved in it, and by specifying,
in paragraph 2, that such a conflict does not include ‘situations of internal
disturbances and tensions, such as riots, isolated and sporadic acts of violence and

other acts of a similar nature.”?*

The Protocol and its relationship with Common Article 3

Protocol 11 is far more detailed than Common Article 3 but lists several conditions
that shall be met in order for the Protocol to be applicable. At the time of the 1974-
1977 Diplomatic Conference, some delegates thought that state practice would
redefine Common Article 3 ‘upwards’, giving that article the same material field of
application as Protocol II. However, it seems that ‘a discernable shift has in fact been
in the opposite direction, largely through the efforts on the part of the ICRC, to push

the threshold of Common Article 3 down as low as possible.’214

212

Id. at 100.
*13 The material scope of application of Protocol Il will be dealt with in Chapter 4 of this dissertation.
21 Moir, The Law of Internal Armed Conflict, at 103.
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Accordingly, the most disappointing aspect of Protocol 11, at least at first sight, relates
to the ‘split applicability’ of the Provisions of Protocol II and Common Article 3,
bearing in mind that the primary objective of the aforementioned Protocol was to
improve the protection of civilians in internal armed conflicts. However, as we will
see further down in this dissertation, this split applicability, when it comes to the rules
on the conduct of hostilities, might better protect civilians against the effects of

hostilities for low intensity internal armed conflicts.

At this stage of the reflection, the conclusion to be drawn from this shortcoming of
Additional Protocol II is that the Geneva Conventions’ definition of armed conflict
remains in place,?™® but ‘for Protocol II to apply in internal armed conflicts, the
additional requirements of Article 1 thereof mentioned must be fulfilled.”®*® As a
consequence, in updating the substantive law, Protocol Il introduced stringent
requirements for the applicability of its rules (article 1(1)) and a minimum threshold

(article 1(2)) below which it should not apply.

Article 1 clarifies the continued validity of Common Article 3 to the Geneva
Conventions: ‘This Protocol, (...) develops and supplements Article 3 common to the
Geneva Conventions of 1949 without modifying its existing conditions of
application’. ‘The Diplomatic Conference chose to adapt the scope of protection of
Protocol 1II to the degree of intensity of the conflict.’?*” However, this sentence is not
to be taken too literally since ‘it is the idea behind Article 3 which is developed and
supplemented, not the provisions of the article itself,”?!8 ‘Indirectly, Protocol II can
have a substantial impact in elucidating the material protection provided for in
Common Atticle 3."?° However, the explicit reference to ‘without modifying its
existing conditions of applications’ clarifies the autonomous existence of Common
Article 3. As specified in the ICRC Commentary, ‘its applicability is neither limited
nor affected by the material field of application of the Protocol. This formula, though

215 See Protocol 11, Article 1(1), and Sandoz, et al., Commentary on the Additional Protocols of 8 June
1977 to the Geneva Conventions of 12 August 1949, para 4359. See also para 4453.

26 paulus & Vashakmadze, “Asymmetrical war and the notion of armed conflict - a tentative
conceptualization”, at 105.

27 Junod, S., “Additional Protocol I1: History and Scope”, 33 American University Law Review (1983),
atp. 35.

218 gee Bothe, et al., New Rules for Victims of Armed Conflicts a Commentary on the Two 1977
Protocols Additional to the Geneva Conventions of 1949, at 623.

219 Abi-Saab, “Non-International Armed Conflicts”, at 237.
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legally rather complicated, has the advantage of furnishing a guarantee against any
reduction of the level of protection since provided by Common Article 3,220
Accordingly, we can safely argue that the additional restrictions provided for in
Avrticle 1(1) only define the field of application of the Protocol and do not extend to
the entire law of non-international armed conflict. Common Article 3 thus preserves

its autonomy and covers a larger number of situations.

The scope of the Second Protocol is clearly narrower and more restrictive than that of

Common Article 3%

, as a set of provisions outlining when an armed conflict comes
within the scope of its terms means that ‘the Protocol will apply only to the most
intense and large-scale armed conflicts.”??? Again, that is the reason why it was
absolutely essential to conserve the autonomy of Common Article 3. As explained by
Abi-Saab, ‘it became a matter not of precaution but of necessity, as it became clear
that the Protocol would cover only one species, the most characterized and intense

one, of the armed conflicts governed by common article 3."%%

Contrary to Common Article 3, which does not contain the requirement of

reciprocity®®

contained in Article 1 of Protocol II, ‘the Protocol appears to regard
some reciprocity between the armed forces involved as a precondition for the
applicability of the Protocol.”??® Certainly, both Protocol 11 and Common Atrticle 3 are
equally applicable to all parties to such a conflict.”*® However, whereas Article 1(1) of
Protocol Il stipulates that the forces of the non-state parties in question must be
similar to an army, by requiring them to have a command structure and control a

certain amount of territory, Common Article 3 does not contain any requirement of

220 sandoz, et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949, at para. 4457.

221 1n Common Atrticle 3, except the necessity of the existence of an armed conflict, there is no
threshold for its application. Compare with the high threshold of Protocol 1l which requires that the
conflicts be between armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of the territory as to enable them to carry out sustained and
concerted military operations and to implement the Protocol.

222 Moir, The Law of Internal Armed Conflict, at 101.

223 See Abi-Saab, “Non-International Armed Conflicts”, at p. 229. See also Moir, The Law of Internal
Armed Conflict, at 101.

224 For a discussion of reciprocity, see Chapter 5.

25 paulus & Vashakmadze, “Asymmetrical war and the notion of armed conflict - a tentative
conceptualization”, at 122.

2% Jjunod, “Additional Protocol II: History and Scope”, at pp. 35-36. See also Sandoz, et al.,
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, paras. 4442-4444,
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this sort. Therefore, the aforementioned article®?’

contains minimum guarantees,
regardless of reciprocity, for any person in the power of a party to a conflict. As stated
above, this interpretation was confirmed by the ICJ in the Nicaragua case, where the
Court asserted that these rules derive from ‘elementary considerations of humanity’,
independently of any element of reciprocity.?”® Accordingly, we can safely affirm that
most IHL rules — in particular those relating to internal armed conflicts — are
applicable regardless of reciprocity. Asymmetrical conflict consequently does not

entail the non-applicability of the minimum IHL requirements.

Consequently, an internal armed conflict may fall within the material field of
application of Common Article 3 without fulfilling the conditions determined by
Additional Protocol Il. Conversely, all armed conflicts covered by Additional
Protocol Il are also covered by Common Article 3.2 Accordingly, the Protocol
defines a more limited field of application than that of Common Article 3,
establishing several criteria to be fulfilled in order to be applicable to a given internal
armed conflict.

Conclusions on Protocol 11

Despite the ‘salvage operation that was conducted”?®

on its dismembering, Protocol
Il has made a major contribution in that it provides in writing, albeit not in a detailed
manner, for the regulation of hostilities. Protocol Il can be seen as disappointing in its
content, partly due to the threshold of application set in Article 1, but mainly because
a large part of the provisions adopted in Committee were eliminated in the plenary.

However, while it has a significantly narrowed scope of application and uses terms

227 Together with article 75 of Protocol I. This will be developed in the subsequent chapters of this
dissertation.

228 Nicaragua case, para. 218, For the ‘clementary considerations of humanity’ as a principle of
international law, see 1CJ, Corfu Channel Case (United Kingdom v. Albania), Judgment (Merits), 1CJ
Reports 1949 (hereinafter Corfu Channel case), p. 22.

229 For a full overview of the relationship of Protocol I1 and common Article 3, please refer to La Haye,
War Crimes in Internal Armed Conflicts, at 9, Fleck, The Handbook of International Humanitarian
Law, at 609ff., Vité, S., “Typology of armed conflicts in international humanitarian law: legal concepts
and actual situations”, 91 International Review of the Red Cross 69 (2009), at 79ff., Junod, “Additional
Protocol Il: History and Scope”, at 35ff.

%0 Fenrick, in Dupuis, M.D., et al., “The Sixth Annual American Red Cross-Washington College of
Law Conference on International Humanitarian Law: A Workshop on Customary International Law
and the 1977 Protocols Additional to the 1949 Geneva Conventions” 2 American University Journal of
International Law and Policy (1987), at 474.
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different from those in Common Article 3, the generic categorization of persons is the

same in Common Article 3 and Additional Protocol 11.2

The Protocol ‘can hardly be regarded as a bold and far-reaching attempt to maintain
standards of humanity in internal armed conflicts.”®®* However, despite the
disappointment created by the rare applicability of Protocol Il, due to its high
threshold of application, it should be stressed that it has supported a definite
educational process which has enhanced awareness of existing rules of humanitarian
protection and has surely helped to promote the inclusion of the notion of non-
international armed conflicts in a number of international instruments that have been
adopted in recent decades.?** In addition, the discussions around its adoption have led
to further legitimacy for the basic notion of humane treatment and protection for those
not taking part in hostilities in internal armed conflicts.®* ‘The Protocol’s real
significance rests in the symbolic and long-range contributions it makes to a still

evolving body of human rights for all individuals in all armed conflicts.”?®

So treaty IHL regulating atrocities, such as those committed in El Salvador, Rwanda,
former Yugoslavia, Sri Lanka, DRC and Chechnya, is in place, but is proving
alarmingly ineffective. After Protocol Il, with a few exceptions, the IHL treaties that
have been concluded in the last two decades regulate internal armed conflict as a

matter of course. This is what we are going to analyse briefly in the next section.

31 This question is dealt with in Chapter 5.

232 Forsythe, D.P., “The Legal Management of Internal War: The 1977 Protocol of Non-International
Armed Conflicts”, 72 The American Journal of International Law (1978), at 294.

83 See for instance the 1996 Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-
Traps and Other Devices; the 2001 Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which may be Deemed to be Excessively Injurious or to Have Indiscriminate
Effects; the 1999 Second Protocol to the Hague Convention of 1954 for the Protection of Cultural
Property in the Event of Armed Conflict.

2% See Chapter 6 for further discussion.

2% Forsythe, “The Legal Management of Internal War: The 1977 Protocol of Non-International Armed
Conflicts”, at 295.
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Other treaties dealing with non-international armed conflicts

Recent decades have seen a tremendous increase in the number of treaty rules
specifically addressing internal armed conflicts. However, none of these treaties
attempted to supplement the Second Additional Protocol. In addition, none of them
deals generally with the regulation of these conflicts, as they only address specific
problems which occur in internal armed conflicts. ‘Their application to internal armed
conflicts is the result of the issues at stake and of the way those treaties were
negotiated, and not the result of specific negotiations addressing internal armed
conflicts per se.”?® This change seems to follow from a change in the formative
factors of the treaties, which having a situation-on-the-ground focus, did not
distinguish between international and internal armed conflicts. A brief overview of

these treaties will be given here.?®’

Weapons Treaties

Weapons treaties did not traditionally include non-international armed conflicts in
their scope of application. However, there is a new developing trend whereby internal
armed conflicts are included in treaties dealing with weapons.?*® During the Tehran
Conference, in 1968, there was already interest shown by the United Nations in
limiting the means and methods of warfare, both in international and internal armed
conflicts.?®® The war in Vietnam was raging and the use of Napalm by the United
States was generating an outcry in public opinion throughout the world. This led
Sweden to call for a Conference to explore the possibility of concluding a treaty
banning or restricting the use of certain weapons. This was the beginning of a process
that led to the adoption by consensus, in 1980, of the Convention on Prohibition or
Restrictions on the Use of Certain Conventional Weapons which May be Deemed to
be Excessively Injurious or to Have Indiscriminate Effect. The Convention on Certain
Conventional Weapons and its Protocols were originally only applicable to

2% perna, The Formation of the Treaty Law of Non-International Armed Conflict, at 114.

7 For an extensive survey of the treaties that have been adopted from 1980 onwards, please see Ibid.,
at Chapter 5.

%8 |_a Haye, War Crimes in Internal Armed Conflicts, at 47.

%% perna, The Formation of the Treaty Law of Non-International Armed Conflict, at 107.
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international armed conflicts. Whilst the Convention provides the legal framework, its

three annexed Protocols contain a ban and restrictions on specific weapons.?*°

The recent trend in treaty law is to make the same rules applicable in international and
non-international armed conflicts. During the first Review Conference for the
Convention on Certain Conventional Weapons, the Mines Protocol, Protocol 1l to the
Convention on Certain Conventional Weapons, was amended to include internal
armed conflicts within its scope.?** The original limitation to international armed
conflict was recognized as a shortcoming, given that the majority of casualties of land
mines are to be found in states involved in an internal armed conflict.?* The
prohibition on directing attacks against civilians is also contained in the Amended

Protocol Il and Protocol 111.24

Some vyears later, during its Second Review Conference in 2001, the framework

Convention on CCW itself was amended, precisely so as to apply to internal armed

244

conflict.”™ Amended Article 1 of the CCW made the Convention as a whole and

therefore all its protocols applicable in both international and internal armed

240 1n particular, Protocol | on Non-Detectable Fragments prohibits the use of any weapon the primary
effect of which is to injure by fragments, which in the human body escape detection by X-rays.
Protocol 111 prohibits in all circumstances to make the civilian population as such, individual civilians
or civilian objects the object of attack by incendiary weapons. It allows to attack military objectives
with incendiary weapons only if the military objective is clearly separated from the concentration of
civilians and all feasible precautions are taken with a view of limiting the incendiary effects to the
military objective. It also provides rules aimed at protecting forests from the damage caused by
incendiary weapons. See Id. at 109.

#1 The amended scope of application reads: ‘This Protocol shall apply, in addition to situations
referred to in Article 1 of this Convention, to situations referred to in Article 3 common to the Geneva
Conventions of 12 August 1949. This Protocol shall not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not
being armed conflicts’ (Art. 1(2)).

242 see Matheson, M.J., “The Revision of the Mines Protocol”, 91 American Journal of International
Law 158 (1997), at 159. Referred to by Sivakumaran, “Re-envisaging the International Law of Internal
Armed Conflict”, at 226.

3 Amended Protocol 11 to the CCW, Article 3(7). The prohibition of directing attacks against civilians
is dealt in Chapter 8.

24 Art. 1 of the framework Convention originally provided that the ‘Convention and its annexed
Protocols shall apply in the situations referred to in Article 2 common to the Geneva
Conventions...including any situations described in paragraph 4 of Article 1 of Additional Protocol | to
the Conventions’. This was amended during the second review conference to ‘also apply to situations
referred to in Article 3 common to the 1949 Geneva Conventions.” Amendments to the Convention on
Prohibitions or restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects, Doc. No. CCW/CONF/11/2, 21 December
2001.
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conflicts.?*® This amendment had broad support.*® Indeed, certain states had taken
the view that the Convention should apply to internal armed conflict even prior to the
amendment.”*’ Accordingly, Protocols I-IV to the framework Convention are
applicable to internal armed conflict for states which ratify the amendment to the
framework Convention.?*® More specifically, change had already been made with

249 As a result the

regard to the Protocol on Blinding Laser Weapons (Protocol V).
2001 amendment and the Amended Protocol on Prohibitions or Restrictions on the
Use of Mines, Booby-Traps and Other Devices®*® was applicable in both international
and internal armed conflicts from the start as a result of Article 1.2 of the Protocol. A

251

subsequent Protocol on Explosive Remnants of War (Protocol V)" was applicable in

both international and internal armed conflicts from the start.

The 1993 Chemical Weapons Convention prohibits all use of chemical weapons in
warfare under any circumstances.”®® This has been interpreted as being applicable
also in internal armed conflict.”®® The Ottawa Convention on the Prohibitions of the
Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their
Destruction, 18 September 1997, prohibits state parties from using anti-personnel
mines under any circumstances. This comprehensive instrument applies therefore to
internal armed conflicts. The Convention on Cluster Munitions, 3 December 2008,
prohibits the use of the weapons defined in this treaty in all circumstances, therefore

in both international and internal armed conflicts. The two aforementioned treaties do

5 Amended Article 1 provides that the 1980 Convention and its annexed protocols ‘shall apply to
situations referred to in Article 3 common to the 1949 Geneva Conventions.’

% There was no opposition to the extension; indeed numerous states spoke in favour of the
amendment. See ‘Second Review Conference of the State Parties to the Convention on Prohibitions or
restrictions on the Use of Certain Conventional Weapons which may be Deemed to be Excessively
Injurious or to have Indiscriminate Effects’, CCW/CONF.I1/2.

27 \When the President of the United States transmitted the Convention to the Senate for its advice and
consent as to ratification, the President proposed that ratification should be accompanied by a
declaration that the US would apply the Convention ‘to all armed conflicts referred to in Articles 2 and
3 common to the Geneva Conventions of 12 August 1949’ (reproduced at 88 AJIL (1994) 748, at 751).
In turns, the Senate, in giving its advice and consent, stated as a priority for strengthening the Protocol
‘(a)n expansion of the scope...to include internal armed conflicts’: Resolution of Ratification, at para.
3(c)(3), 141 Congressional Record S4568, S4569 (24 March 1995), cited in Matheson, The Revision of
the Mines Protocol, at 160.

8 The amendment entered into force on 18 May 2004. For the view that Protocol IV is applicable to
internal armed conflict even outside ratification of the amendment see Doswald-Beck, L., New
Protocol on Blinding Weapons, 312 International Review of the Red Cross, (1996), at 272.

24913 October 1995, UN Doc. CCW/CONF.1/7, 12 October 1995.

20 Amended Protocol 11, 2 May 1996, S. Treaty Doc. No. 105-1, 1997.

1 November 27, 2003, UN Doc. CCW/MSP/2003/2.

22 Article 1.1 of the 1993 Chemical Weapons Conventions.

%3 See La Haye, War Crimes in Internal Armed Conflicts, at 48 with references.
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not specify whether the type of internal armed conflict they refer to are Common
Article 3 threshold or Second Additional Protocol Il threshold.

Lastly, it is important to mention the 2000 Optional Protocol to the Convention on the
Rights of the Child, on Involvement of Children in Armed Conflict. This protocol
enjoins states to take all feasible measures to ensure that members of their armed
forces who have not attained the age of eighteen do not take part in hostilities and are
not compulsorily recruited into their armed forces.?** Interestingly, article 4 prohibits,
albeit in less strong wording, organized armed groups from recruiting or using in

hostilities persons under the age of eighteen.?*®

The international law of internal armed conflicts is not, however, confined to
international humanitarian law. As Sivakumaran observes, ‘the law that governs
internal armed conflicts is not simply a body of international humanitarian law; rather
it is a body of international law. Aspects of international law other than international
humanitarian law also play an important role in the regulation of internal armed
conflicts.”®® We therefore now turn our attention to consider the international
criminal law regime that provides secondary norms for the regulation of internal

armed conflicts.?’

International Criminal Law

International criminal law is an important means by which IHL may be enforced, as

the former has become inextricably linked with the latter. Cassese even held that it is

258

the most important means of enforcement.”™ ‘War crimes law comprises the

%4 Article 4(2) reads as follow: ‘States Parties shall take all feasible measures to prevent such
recruitment and use, including the adoption of legal measures necessary to prohibit and criminalize
such practices.” (emphasis added).

5 Article 4(1) reads as follow: ‘Armed groups that are distinct from the armed forces of a State should
not, under any circumstances, recruit or use in hostilities persons under the age of 18 years.” (emphasis
added).

%6 Sjvakumaran, S., “The International Law of Internal Armed Conflict”, 9 Journal of International
Criminal Justice, (2011), at 286.

7 The legal human rights framework applicable in internal armed conflicts is outside the scope of this
dissertation, which focuses strictly on international humanitarian law and international criminal law.

8 Cassese, A., “On the Current Trends Towards Criminal Prosecution and Punishment of Breaches of
International Humanitarian Law”, 9 European Journal of International Law 2 (1998), at p. 17.
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secondary rules to the primary rules of international humanitarian law.’?>® Usually,
there is relatively little interaction between the primary and secondary rules.
However, in so far as international criminal law and IHL are concerned, there is an
extremely close relationship between the two. ‘In many instances, the primary and
secondary rules have been treated as identical, and it has been through the secondary
rules (war crimes) that the primary rules (international humanitarian law) have been
developed and clarified.”®® Indeed, it has been through the lens of war crimes that
certain rules of humanitarian law were first shown to be applicable in internal armed
conflicts. It has also been through the lens of war crimes that existing IHL rules
applicable to internal armed conflicts have been fleshed out,®®* by bodies of
international law other than international humanitarian law. Indeed, as we have seen

above, the treaty regulatory framework is sketchy, giving only a skeletal regulation.?*

‘Just as human rights law gave international humanitarian law a new lease of life in
the late 1960s,%*® international criminal law gave it a new lease of life in the 1990s.”2%*
We therefore need a detailed consideration of the jurisprudence of international courts
and tribunals to understand correctly the international law of internal armed conflicts.
As of today, IHL can no longer be understood fully without recourse to the work of
the International Criminal Tribunals and Court, in addition to national criminal courts.
The establishment of the International Criminal Court (hereinafter ICC) should be
regarded as the culmination of a development that started in Nuremberg and Tokyo in
the aftermath of the Second World War, and continued with the ad hoc Tribunals that
followed the atrocities committed in the Former Yugoslavia and Rwanda (hereafter

ICTY and ICTR respectively).

%9 Bothe, M., “The Protection of the Civilian Population and NATO Bombing on Yugoslavia:
Comments on a Report to the Prosecutor of the ICTY”, 12 (2001), at 381.

280 gjvakumaran, “The International Law of Internal Armed Conflict”, at 287.

1 gee for instance Prosecutor v Tadic (Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction) 1T-49-1-AR72 (2 October 1995) (hereinafter Tadic Interlocutory Appeal), paras 123 and
125.

%2 gee generally Greenwood, C., “Development of International Humanitarian Law by the
International Criminal Tribunal for the Former Yugoslavia”, 98 Max Planck Yearbook of United
Nations 128, (1998).

%3 Meron, T., “The Humanization of Humanitarian Law”, 94 American Journal of International Law
239 (2000), at 247. See further below for a discussion of the applicability of human rights in internal
armed conflicts. Referred to by Sivakumaran, “The International Law of Internal Armed Conflict”, at
p. 288.

264 Sjyvakumaran, “The International Law of Internal Armed Conflict”, at 288.
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International criminal law is therefore accessorial to IHL, and its application through
the international criminal justice system is increasingly important for the
implementation of IHL. International criminal law concerning war crimes consists of
‘the rules of procedure and substance about when and how violations of IHL can give
rise to criminal responsibility.”®®> Criminal prosecutions happen after the commission
of the violations, and accordingly, international criminal law is a body of law that is
applied ex post facto. Accordingly, IHL and international criminal law differ in their
objectives. The former ‘aims to regulate warfare and thereby mitigate the suffering
resulted from it, whilst the latter seeks to counter impunity of those having violated
the rules of IHL in such a manner so as to give rise to individual criminal

responsibility.’?%®

The fact that violations of the law applicable in case of armed conflicts not of an
international character may also constitute war crimes under international law is of
relatively recent origin. Until the decision on Interlocutory Appeal in the Tadic case,
the traditional interpretation was that the ‘grave breaches’ provisions that we find in
the Geneva Conventions and Protocol | only applied to international armed
conflicts.?®” So there was no general acceptance of a body of customary norms
applicable to internal armed conflicts. In addition, neither the Geneva Conventions of
1949 nor Protocol 11 of 1977 additional thereto contain a provision on grave breaches,
constituting a system of mandatory prosecution, relating to this type of armed
conflict. In other words, Article 3 common to the Geneva Conventions and Protocol Il
only contain primary rules, and no secondary rules concerning criminal sanctions for
unlawful behaviour.?®® The concept of individual criminal responsibility for violations
of the law of internal armed conflicts could not take root. This position was also

confirmed by the final report of the Commission of Experts.”®® Even the ICRC,

%5 gassoli, M., “Humanitarian Law and International Criminal Law”, in The Oxford Companion to
International Criminal Justice, (Antonio Cassese ed., 2009), at 112.

%6 Bartels, R., “Dealing with the Principle of Proportionality in Armed Conflict in Retrospect: the
Application of the Principle in International Criminal Trials”, 46 Israel Law Review 1, (2013), at 11.

%7 See Article 50 GC I, Article 51 GC 1, Article 130 GC 111, Article 147 GC 1V, Article 11(4) AP |,
and Article 85(2)-(4) AP I.

%8 Bothe, M., “War Crimes”, in The Rome Statute of the International Criminal Court, (Antonio
Cassese, et al. eds., 2002), at p. 381. In 1977, the drafters explicitly excluded any suggestions that there
could be grave breaches during internal armed conflict. See Schabas, W., An Introduction to the
International Criminal Court (Cambridge University Press. 2011), at 143.

%9 Report of the Secretary-General Pursuant to paragraph 2 of the Security Council Resolution 808
(1993), UN.S/25704 (3 May 1993).
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expressing its opinion on the establishment of the International Criminal Tribunal for
the Former Yugoslavia in 1993, stated that ‘according to International Humanitarian
Law as it stands today, the notion of war crimes is limited to situations of
international armed conflicts.’2’® This is why the ICTY in the Tadic case®’?, could not
condemn an accused for grave breaches of the Geneva Conventions, according to
Article 2 of the Statute, where the situation did not amount to an international armed
conflict. Despite these conclusions, the Appeal Chamber in the Tadic case, in a
groundbreaking move, stated that, provided certain conditions are fulfilled, violations
of the laws and customs of war fall within the jurisdiction of the Tribunal, no matter
whether such violations are committed in international or non-international armed
conflicts.?”? The Chamber stated eloquently:
‘Elementary considerations of humanity and common sense make it
preposterous that the use by states of weapons prohibited in armed conflicts
between themselves be allowed when states try to put down a rebellion by
their own nationals on their own territory. What is inhumane and consequently
proscribed in international wars, cannot but be inhumane and inadmissible in

civil strife.”?”

The Appeal Chamber therefore found that the scope of application of the ‘laws or
customs of war’ under Article 3 of the Statute was not so limited, and it developed the
concept of war crimes in internal armed conflicts on the basis of customary
international law.?’* Two years after the Tadic breakthrough, the Statute of the ICTR
expressly recognized violations of Common Article 3 and Additional Protocol Il as
crimes coming under the jurisdiction of the Tribunal.?”® And the International
Criminal Court confirmed this view by declaring punishable violations of

international humanitarian law in non-international armed conflicts.

2% some preliminary remarks by the International Committee of the Red Cross on the setting-up of an
international tribunal for the prosecution of persons responsible for serious violations of international
humanitarian law committed on the territory of the former Yugoslavia. DDM/JUR/422b, 25 March
1993. Referred to in Perna, The Formation of the Treaty Law of Non-International Armed Conflict, at
150.

™ Tadic Interlocutory Appeal, paras. 81-85.

272 Tadic Interlocutory Appeal, para. 94.

2 |pid. para. 119.

2™ |bid. paras. 81-85.

27> Bothe, “War Crimes”, at 417.
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It is judicious here to look more closely at the Tadic decision, as this judgment
‘stunned international lawyers by issuing a broad and innovative reading of the two
war crimes of the ICTY”.?"® The judgment — reacting to the contention that the court
did not have jurisdiction over crimes committed in internal armed conflicts — held that
Article 3 of the ICTY Statute served as a residual clause ‘designed to ensure that no
serious violation of international humanitarian law is taken away from the jurisdiction

of the International Tribunal’?’’

and that there existed a broad scope of humanitarian
norms applicable to internal conflicts, violations of which incurred individual criminal
responsibility under customary international law.””® The Tribunal’s finding that
customary international law recognizes the criminalization of breaches committed in
internal armed conflicts was therefore revolutionary. It has been argued that the
judgment has been used by the Tribunal as a vehicle to ‘humanize’ international
humanitarian law, by extending the regulatory framework of international armed
conflict to its internal counterpart.?” In so doing, the ICTY had to rely on customary
international law in order to establish its competence with respect to internal armed

conflict situations.?®

The ad hoc Tribunals have interpreted various IHL provisions. In interpreting the
relevant war crime, they have interpreted the underlying IHL provision upon which
the war crime is based.? International criminal law has put flesh on the bones of
treaty humanitarian law, and without the case law of the ICTY and ICTR the Rome
Statute would probably have been very different. However, all the rules applicable to
international armed conflicts do not automatically apply to an internal armed conflict
and ‘what may constitute a war crime in the context of an international armed conflict
does not necessarily constitute a war crime if committed in an internal armed
5 282

conflict’.”™" Indeed, ‘the regulatory transfer that has taken place from the laws of war

applying to international armed conflict into the body of rules regulating internal

276 Schabas, An Introduction to the International Criminal Court, at 42.

2" Tadic, Interlocutory Appeal, para. 91.

28 Hoffmann, T., “The gentle humanizer of humanitarian law — Antonio Cassese and the creation of
the customary law of non-international armed conflict”, in Future Perspectives on International
Criminal Justice, (Carsten Stahn & Larissa van den Herik eds., 2010), at 6.

279 See generally Ibid.

280 For a discussion of how judicial decisions have identified the customary rules applying in internal
armed conflicts, see Chapter 3.

%81 gassoli, “Humanitarian Law and International Criminal Law”, at pp. 114-117.

%82 Hadzihasanovic Command Responsibility Decision, para. 12.
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armed conflicts has not been all-encompassing, in that only some of its rules and
principles have extended to the internal arena.”®®® As the Appeals Chamber in Tadic
noted, this limited legal transplant — from international armed conflicts to internal
ones — did not take the place ‘in the form of a full and mechanical transplant of those
rules to internal armed conflicts, (but instead) the general essence of those rules, and
not the detailed regulation they may contain, has become applicable to internal
conflicts.”®® However, the acknowledgment by the ICTY and ICTR that much of the
law of international armed conflicts does apply to internal armed conflicts ‘may be
one of their most significant jurisprudential achievements as far as war crimes are

concerned.”?®

Rome Statute of the International Criminal Court

The Rome Statute of the ICC constitutes the most recent comprehensive effort to
codify violations of international humanitarian law of a criminal nature, extending as
it does the class of war crimes to serious violations of international humanitarian law
perpetrated in armed conflicts not of an international character. The Statute was
adopted at the diplomatic conference in Rome on 17 July 1998 and entered into force
on 1 July 2002. As of today, 122 States have ratified it.?*

Sadly, the Rome Statute follows only partially the approach of the Appeals Chamber
in Tadic, when the latter proclaimed that ‘what is inhumane, and consequently
proscribed, in international wars, cannot but be inhumane and inadmissible in civil
strife’®’, by maintaining the distinction in principle between international armed
conflicts and armed conflicts not of an international character.?®® Among many other
flaws, the ‘Statute exacerbates the problem of the split applicability of the Provisions
of Common Article 3 and Protocol Il by introducing additional categories and

maintaining a distinction between Common Article 3 and other serious violations of

%3 Mettraux, G., International crimes and the ad hoc Tribunals (Oxford University Press. 2005), at
131

284 Tadic Interlocutory Appeal, para. 126.

%85 Mettraux, International crimes and the ad hoc Tribunals, at 132.

286 See http://www.icc-
cpi.int/en_menus/icc/about%20the%20court/frequently%20asked%20questions/Pages/4.aspx
(accessed on the 7 December 2013).

*87 Tadic Interlocutory Appeal, para 119.

288 See Article 8(2)(c)-(f)
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international humanitarian law in armed conflicts not of an international character.’?®

Indeed, the Rome Statute distinguishes between two categories of crimes that occur
during such conflicts. It differentiates serious violations of Common Article 3 from
‘other serious violations of the laws and customs of war’ that are applicable in those
situations.”® In addition, in both cases, the Statute indicates the lowest level of
applicability of the relevant provisions by insisting upon the fact that they do not
apply to ‘situations of internal disturbances and tensions, such as riots, isolated and

. . .o 291
sporadic acts of violence and other acts of a similar nature’.

It is important to mention here that the inclusion in the Rome Statute of provisions on
war crimes in internal armed conflicts was one of the most controversial issues arising
during the diplomatic conference. As identified by Sivakumaran, for some states, the
inclusion of provisions on war crimes in non-international armed conflicts was

292 > 293

considered crucial, going to the very relevance of the Court;”"* the ‘raison d’étre’,

‘credibility’,?** and ‘integrity and rationale’®*® of the Court depended on it. Other
states expressed reservations about the inclusion of such provisions in the Statute.
Some did so as, in their view, the provisions did not reflect customary international
law,?%® others in the fear that it would lead to interference in the domestic affairs of
states.?®” Still others supported a provision based on Article 3 common to the four
Geneva Conventions of 1949, but no-one did so based on Protocol Il additional to the
Geneva Conventions.”® Therefore, the Conference, taking into accounts this

reluctance, and in order to facilitate a consensus, had to resort to compromise®* and

% paulus & Vashakmadze, “Asymmetrical war and the notion of armed conflict - a tentative
conceptualization”, at 106.

2% Rome Statute Article 8(2)(c) and (e) respectively.

1 Rome Statute, Article 8(2)(d) and (f) respectively.

22 AJCONF.183/C.1/SR.4, para. 72 (Denmark); A/CONF.183/C.1/SR.4, para. 74 (Sweden);
AJCONF.183/C.1/SR.26, para. 123 (Greece).

2% AJCONF.183/C.1/SR.26, para 54 (Republic of Korea).

2% AJCONF.183/C.1/SR.26, para.72 (Togo)

25 AJCONF.183/C.1/SR.26, para. 97 (United States of America)

2% AJCONF.183/C.1/SR.26, para. 102 (Islamic Republic of Iran); A/CONF.183/C.1/SR.25, para. 36
(China)

27 AJCONF.183/C.1/SR.27, para. 5 (Algeria)

2% A/CONF.183/C.1/SR.4, para.76 (Sudan); A/CONF.183/C.1/SR.25, para. 59 (Azerbaijan);
AJ/CONF.183/C.1/SR.25, para 64 (Mexico). Referred to in Sivakumaran, S., Identifying an armed
conflict not of an international character, in The Emerging Practice of the International Criminal
Court, (Carsten Stahn & Goeran Sluiter eds., 2009). at p. 363.

% Momtaz, D., “War Crime in Non-International Armed Conflict under the Statute of the International
Criminal Court”, 2 Yearbook of International Humanitarian Law 177-192, (1999), at 179

86



split the provision.*® The outcome was the compromised article above mentioned.***
Despite these difficulties, Article 8(2)(c) and (e) of the Rome Statute contain a long

list of war crimes committed in non-international armed conflicts,%

and importantly,
it was the first time that the concept of war crimes and individual criminal
responsibility in internal armed conflict was embodied in an international treaty.
However, as we will see in the following Chapters of this dissertation, important
crimes such as direct attack against civilian objects, indiscriminate attack and

disproportionate attack, have not been included for non-international armed conflicts.

Finally, Article 8(3) of the Statute constitutes a concession to those states that were
scared that ‘the inclusion of internal armed conflicts in the jurisdiction of the Court
could be used as a tool for unjustified interference with domestic affairs.”>*® This
provision states that ‘Nothing in paragraph 2(c) and (e) shall affect the responsibility
of a Government to maintain or re-establish law and order in the state or to defend the

unity and territorial integrity of the state, by all legitimate means.”>*

According to Bothe, ‘the inclusion of secondary norms of criminal law in the (Rome)
Statute can only be explained on the basis of the assumption that the corresponding
primary norms (prohibitions) constitute rules of customary international law relating
to non-international armed conflict.”** Therefore, care has to be taken, as it cannot be
assumed that the interpretation of war crimes will always inform humanitarian law.

Indeed, interpretations of the former could end up by narrowing the protections

%0 For an extensive explanation of the negotiating history of Article 8(2)(c) and (d) and Article 8(2)(e)
and (f) please see Fleck, D., “The Law of Non-International Armed Conflicts”, in The Handbook of
International Humanitarian Law, (Dieter Fleck ed., 2008), at p. 610 + 616. See also section 1201 § 5
and 1211; Cullen, A., “The Definition of Non-International Armed Conflict in the Rome Statute of the
International Criminal Court: An Analysis of the Threshold of Application Contained in Article
8(2)(f)”, 12 Journal of Conflict and Security Law 419, (2008), at pp. 423-435; Moir, The Law of
Internal Armed Conflict, at pp. 163-167; Sivakumaran, “ldentifying an armed conflict not of an
international character”, at pp. 363-365 and 371-373; Robinson & Hebel, “War Crimes in Internal
Conflicts: Article 8 of the ICC Statute”, at pp. 197-200.

0 Article 8(2)(c) and 8(2)(e) Rome Statute.

%02 Sixteen out of the fifty war crimes contained in Article 8 deal with internal armed conflicts.

%03 perna, The Formation of the Treaty Law of Non-International Armed Conflict, at p. 156.

%04 This is without recalling Article 3(2) of the Second Additional Protocol which reads ‘Nothing in this
Protocol shall be invoked as a justification for intervening, directly or indirectly, for any reason
whatever, in the armed conflict or in the internal or external affairs of the High Contracting Party in the
territory of which that conflict occurs.’

% See Bothe, “War Crimes™, vol. 1 p. 417. The question of the customary international law of internal
armed conflict will be dealt with in the next Chapter of this dissertation.
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afforded by the latter.*® Indeed, given that international criminal law relates to ‘the

>307 and that war crimes give rise to

most serious crimes of international concern
individual criminal responsibility, ‘the war crime is sometimes drawn up or
interpreted in a narrower fashion than its international humanitarian law equivalent.
(...) This does mean that some care needs to be taken before transposing from
international criminal law to international humanitarian law.”%® It should also be
recognized that secondary rules are being used to interpret primary rules, which
represents a departure from the usual order of things. This has been criticized. For
instance, Turns maintains that ‘it would have been better, from a methodological
point of view, to identify the norms applicable to conduct of hostilities in non-

international armed conflicts first, before proceeding to criminalization.”®

Conclusion

In this Chapter, we have seen that the primary legal basis for the regulation of non-
international armed conflicts are the treaty rules contained in Common Article 3 and
in the Second Additional Protocol. These rules are pretty rudimentary. Furthermore,
while nearly 160 states have ratified Additional Protocol Il, several states in which
internal armed conflicts are taking place have not done so, like Syria. In addition,
there are other internal armed conflicts which do not reach the high threshold of
application of Protocol Il. Therefore, in these two situations, the only applicable
humanitarian treaty provision is Common Article 3, which is doubtful that applies to
the conduct of hostilities. And even if it does, it would not provide in enough details

the necessary protection against hostilities to civilians.

Recent decades have seen a tremendous increase in the number of treaty rules

specifically addressing internal armed conflicts. However, none of them deal

%06 On this issue, see for instance generally, Sassoli, “Humanitarian Law and International Criminal
Law”.

%7 Rome Statute, Article 1.

%% Sjvakumaran, “Re-envisaging the International Law of Internal Armed Conflict”, at 239.

%9 Turns, D., “At the Vanishing Point of International Humanitarian Law: Methods and Means of
Warfare in Non-International Armed Conflicts”, 45 German Yearbook of International Law 115,
(2002), at 146. These difficulties will be analysed in due course throughout this dissertation.
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generally with the regulation of these conflicts, as they only address specific issues at
stake which occur in internal armed conflicts. For instance, we see a new developing
trend whereby internal armed conflicts are included in treaties dealing with weapons.
These treaties make the same rules applicable to international and non-international

armed conflict alike.

International criminal law is an important means by which IHL may be enforced, as
the former has become inextricably linked with the latter. The former comprises the
secondary rules to the primary rules of international humanitarian law. As of today,
IHL can no longer be understood fully without recourse to the work of the
International Criminal Tribunals and Court, in addition to national criminal courts.
International criminal law became accessorial to IHL, and its application through the
international criminal justice system is increasingly important for the implementation
of IHL. We have seen the great breakthrough of the Tadic Interlocutory Appeals
Decision which ascertained the fact that violations of the law applicable in case of
armed conflicts not of an international character may also constitute war crimes under

international law.

And lastly, the Rome Statute of the International Criminal Court, in a comprehensive
effort to codify violations of international humanitarian law in a criminal nature,
extended the class of war crimes to serious violations of international humanitarian
law perpetrated in armed conflicts not of an international character. However,
important crimes such as the prohibition of direct attack against civilian objects,
indiscriminate attack and disproportionate attack, have not been included for non-

international armed conflicts.

Bearing in mind the sketchy nature of the treaty law that applies in internal armed
conflict, the next Chapter will analyse whether, and how customary international
humanitarian law, as another source of law, may add flesh on the bones of treaty law

applicable to this type of armed conflict.

89



90



Chapter 3:

The Customary International Law of Non-International
Armed Conflict

Theory of customary international law as a source of international law

Traditionally, treaties were regarded as the source par excellence of international

law 310

After the Second World War, customary law increasingly lost ground in two
respects: existing customary rules were more and more eroded by fresh practice, and
resort to custom to regulate new matters became relatively rare. Indeed, the insecurity
inherent in its unwritten character and its protracted process of development rendered
it disadvantageous, especially to the Third World. Accordingly, the majority of states
turned to codification and progressive development of international law through

treaties.3!!

However, since the 1970s, customary law has regained ground and become the
cornerstone of the system. There is great potential for this source of law to
universalize the body of international law, and this has led certain scholars to affirm

that custom is the most important source of law.*'?

As we know, treaty law covers only a small area of the totality of international law,
namely those areas where nations have got together and arrived at agreements.
Treaties will deal with a certain matter, but will omit reference to other related
matters. But via customary law, there is a vast mass of principles which can be
brought into force, dealing with particular matters. ‘As international law becomes

more codified, the primary and the most obvious significance of a norm’s customary

%19 Meron, T., International Law in the Age of Human Rights § 301 (Collected Courses ed., Martinus
Nijhoff Publishers. 2003), at 377.

11 Cassese, A., International Law (Oxford University Press. 2004), at 124.

%12 See for instance Weeramantry, “The Revival of Customary International Humanitarian Law”, at 26.
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character is that the norm binds States that are not parties to the instrument in which
that norm is restated. It is of course not the treaty norm, but the customary norm with

identical content that binds such States.”3"®

Another effect of the transformation of treaty norms into customary law is that parties
cannot terminate their customary law obligations by withdrawal from the treaty. This
principle is reflected in Article 43 of the Vienna Convention on the Law of Treaties
which states that ‘the invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it, or the suspension of its operation shall not in any way
impair the duty of any State to fulfil any obligation embodied in the treaty to which it
would be subject under international law independently of the treaty.”*
Disagreements as to other recognised or potential sources of public international law
do not generally affect the understanding and the rank of custom as a primary source

of international law.

A third effect of the customary nature of a norm is that reservations enacted by states
with respect to a treaty cannot affect the obligations of the parties under provisions
reflecting customary law to which they would be subjected independently of the
treaty.*!® On this question, we shall mention two statements of the International Court
of Justice in the Nicaragua case. Firstly, the judges stated that ‘even if two norms
belonging to two sources of international law appear identical in the content, and even
if the States in question are bound by these rules both on the level of treaty-law and
on that of customary international law, these norms retain a separate existence’;*'® and
secondly, the judges further observed that ‘rules which are identical in treaty law and
in customary international law are also distinguishable by reference to the methods of
interpretation and application.’317 Obviously, the Vienna Convention’s rules on treaty
interpretation do not apply to customary law outside treaty context. The Court’s
cryptic reference to ‘separate existence’ is not illuminating though. The potential
importance of interpretative practice by states parties is considerable: subsequent

practice in the application of the treaty may establish the agreement of the parties

*13 Meron, International Law in the Age of Human Rights at 374.

%14 \ienna Convention on the Law of Treaties, opened for signature 23 May 1969. Entered into force
on 27 January 1980. United Nations, Treaty Series, vol. 1155, p. 331

%1% Meron, International Law in the Age of Human Rights at 376.

%18 Nicaragua case, Merit, at para 178.

317 1pid.
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concerning its interpretation. ‘That new interpretation may in itself affect customary
law, interpretation and practice may also introduce customary law into the interstices
of the treaty, addressing matters which may have been left without regulation or

which need regulations.”*'®

Described by some as a dynamic source of law for its flexibility and adaptability to

319 the ‘determination of the existence and

the needs of the international community,
the content of customary norm is in practice a delicate process often left to academic
debate.”®® Whereas treaty law provisions are accessible in a fairly comprehensive
way and are easy precisely to determine as a written text agreed on by the contracting

parties, international customary rules are more difficult to grasp.

It is often argued that the method of customary law formation in the field of human
rights and international humanitarian law is structurally different from the traditional
method of customary law formation in public international law.** In the next section,
we will look in the first place at the traditional way of identifying customary
international law. The section after this one will be devoted to the analysis of the
specificities related to the identification of customary law of international
humanitarian law. But before, let us look at the interesting question of the existence of

customary international law in internal armed conflicts.

%18 Meron, International Law in the Age of Human Rights at p. 376.

%19 Shaw, M., International Law (Cambridge University Press 3rd ed. 1997), at pp. 60-79.

%20 | a Haye, War Crimes in Internal Armed Conflicts, at 49.

%21 Wouters, J. & Ryngaert, C., “The Impact of Human Rights and International Humanitarian Law on
the Process of the Formation of Customary International Law”, Katholieke Universiteit Leuven
Institute for International Law, Working Paper No. 121, (2008), at p. 3. See also Flauss, “La
protection des droits de I’homme et les sources du droit international”, in Société francaise pour le droit
international, La protection des droits de [’homme et I’évolution du droit international, actes colloques
SFDI de Strasbourg (Paris: Pedonne, 1998) 65; Meron, T., The Humanization of International Law
(Martinus Nijhoff Publishers. 2006).
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Is there any customary international law for non-international armed

conflict?

Until recently, the existence of a body of customary rules pertaining to internal armed
conflicts was generally held to be unlikely, or at least was contentious ground.*?* As
we have seen in Chapter 2, the primary legal base for the regulation of internal armed
conflicts are the treaty rules contained in Common Article 3 and in the Second
Additional Protocol. These rules are pretty rudimentary.®®> While nearly 160 states
have ratified Additional Protocol Il, several states in which internal armed conflicts
are taking place have not done so. In addition, there are other internal armed conflicts
which do not reach the high threshold of application of Protocol Il. Therefore, in these
two situations, the only applicable humanitarian treaty provision is Common Article
3, and we have seen that it is doubtful that this Article does indeed apply to the
conduct of hostilities. And even if it does, it would not provide the necessary
protection. We have also seen the importance of customary international law as a
source of international law. We may now wonder whether it is possible to speak of
established custom with respect to such conflicts and, if so, what place the protection
of civilians in the conduct of hostilities has in the system regulating internal armed

conflicts.3*

States have always been reluctant to have their internal strife regulated and they have
tried to argue that there is no such thing as customary international law in internal
armed conflicts. In the past, there were several grounds on which the objection to the
development of customary rules in civil wars was based. This reluctance was first
indicated by a rather strange issue. During the drafting process of Additional Protocol
Il there had been reluctance to accept that any customary rules existed regulating
internal armed conflict. One of the recurring elements in nearly all the post-World
War Il IHL treaties has been the inclusion of the Martens Clause. All four of the 1949

326

Conventions,*** as well as both the Protocols,*? include the Martens Clause restating

%22 Hoffmann, “The gentle humanizer of humanitarian law — Antonio Cassese and the creation of the
customary law of non-international armed conflict”, at 2.

%23 The Second Additional Protocol contains only 18 articles of substantive law applicable to internal
armed conflicts.

%24 The second part of this question will be dealt with in Chapter 6 to 14.

%5 GC I, Article 63(4), GC II, Article 62(4), GC III, Article 142(4) and GC 1V, Article 158(4).
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and reaffirming the importance of the place of the principles of humanity, the dictates
of public conscience, and the laws and customs of nations, in determining permissible
conduct in armed conflicts. However, significantly, in Protocol II the ‘traditional’
version of the Martens Clause was modified, to exclude reference to ‘the principles of
international law derived from established custom’.*?’ Therefore, in 1977, states were
of the view that there had not been sufficient time for the development of customary

rules in civil conflict and so they deleted any reference to it in the Preamble.

This is further evidenced by the wording of Article 13(1) of Additional Protocol II
compared to Article 51(1) of Protocol I. Article 51(1) provides: ‘The civilian
population and individual civilians shall enjoy general protection against the dangers
arising from military operations. To give effect to this protection, the following rules,
which are additional to other applicable rules of international law, shall be observed
in all circumstances’, whereas Article 13(1) of Protocol II omits the reference to
‘other applicable rules of international law’. The Working Group of Committee IlI
explained that ‘these words were deleted in view of the fact that the only general
international law with respect to non-international armed conflicts is Article 3
common to the Four Geneva Conventions of 1949, which contains no provisions

pertinent to the subject-matter of this Article of Protocol I1.”%?®

It has also been argued that state practice only grows out of the relationship between
states and that in civil wars states cannot in any meaningful sense of the term be

regarded as the real actors of the body of law.*?° But, as we will see, state practice is

26 Article 1(2) Protocol | and in the Preamble of Protocol 1l. The Martens Clause is also included in
paragraph 5 of the Preamble to the CWC, and in the Preamble to the Cluster Munitions Convention.

%27 Compare for instance Article 1(2) Protocol I: ‘In cases not covered by this Protocol or by other
international agreements, civilians and combatants remain under the protection and authority of the
principles of international law derived from established custom, from the principles of humanity and
from the dictates of public conscience’ with the Preamble of Protocol II: ‘Recalling that, in cases not
covered by the law in force, the human person remains under the protection of the principles of
humanity and the dictates of the public conscience.” Bothe, et al., New Rules for Victims of Armed
Conflicts a Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 1949, at
p. 620. See also Sandoz, et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, at para 4435.

%28 CDDH/I1/275

%29 gee Kalshoven, F., “Applicability of Customary International Law in Non-International Armed
Conflicts”, in Current Problems of International Law, Essays on UN Law and on the Law of Armed
Conflict, (Antonio Cassese ed., 1975), at 269ff, while talking about international humanitarian law in
internal armed conflicts he wrote: ‘It is an obvious fact that its real implementation depends on those
thousands or even millions of people who are involved in the armed conflict, whether as members of
the armed forces, as irregular fighters, or as civilians. Indeed, in a certain measure it is their acts which
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not necessarily restricted to actual physical acts and abstentions from acts. We will
see that there is considerable scholarly and judicial support for the view that state

practice includes a wide category of non-physical acts of States.**

As of today, of course, the argument that it is not possible to speak of established
custom in internal armed conflicts cannot be sustained anymore, as the customary
regulation of internal armed conflicts is a dynamic area of humanitarian law. It is true
that the attempt to establish treaty rules in such types of armed conflicts is a relatively
recent phenomenon. However, customary rules have their proper existence, as an
independent set of rules, differentiated from treaty rules. It should not be forgotten
that customary law lay at the basis of humanitarian law and continues to exist in
parallel with treaty law. And, as we have seen in the first chapter, a body of
customary principles and rules governing internal wars, as well as the conduct of
hostilities, were in the process of development long before the 1949 Geneva

Conventions.*!

Firstly, doubts expressed by states in the 70’s must be balanced against the
unequivocal endorsement of the International Court of Justice in the Nicaragua case
as to the status of Common Article 3, which, according to the majority of the judges,
appears to have reached the status of custom.**

The 1990’s presented a new opportunity for change. A second important contribution

to the discussion on the existence of customary law in internal armed conflict was

create the law, as their consistent patterns of conduct may lead to the formation of new customary law.’
See also Gasser, H.-P., “The Sixth Annual American Red Cross — Washington College of Law
Conference on Humanitarian Law and the 1977 Protocols Additional to the 1949 Geneva
Conventions”, 2 American University Journal of International Law and Policy 477, (1987).

%30 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 164. By
contrast a minority view, expressed for instance by d’ Amato, regards State practice as restricted to acts
and abstentions from acts. In his view, claims cannot constitute state practice as it is impossible to rely
on a claim by a State as a predicator of what it will do. See D'Amato, A., The Concept of Custom in
International Law (Cornell University Press. 1971). D’Amato, at 87ff. See the comprehensive criticism
of this view by Akehurst, M., “Custom as a Source of International Law”, 47 British Yearbook of
International Law, (1975).

%1 Cassese argued that customary international law in civil war evolved as early as the 1930s. See
Cassese, A., “The Spanish Civil War and the Development of Customary Law Concerning Internal
Armed Conflicts”, in Current Problems of International Law. Essays on U.N. Law and on the Law of
Armed Conflict, (Antonio Cassese ed., 1975), at 287. It can also be argued that the Lieber Code was a
set of rules reflecting customary law at that time.

%2 Nicaragua case, paras 218-220.
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made through the ICTY Tadic decision on the Defence for Interlocutory Appeal on
Jurisdiction. This Decision is of pivotal importance, as it constituted the first
possibility for an international tribunal to lay down its interpretation of international
criminal law in internal armed conflicts. Customary international law was found to be
of special relevance in the determination of the subject matter jurisdiction of the
tribunal. It was the first time a tribunal suggested that there is a body of customary
international law applicable to internal armed conflict, and that the violation of these
rules can involve individual criminal responsibility. The judges stated that ‘(t)he
emergence of international rules governing internal strife has occurred at two different
levels: at the level of customary law and at that of treaty law. Two bodies of rules
have thus crystallised, which are by no means conflicting or inconsistent, but instead
mutually support and supplement each other. Indeed, the interplay between these two
sets of rules is such that some treaty rules have gradually become part of customary

law »333

Accordingly, the Tadic decision demonstrated that customary international law
developed IHL for internal armed conflict by recognizing and identifying these rules.
In order to derive customary international humanitarian law rules applicable to
internal armed conflict, the general approach has been to analogize to the law of
international armed conflict. In the Tadic decision, the Appeal Chamber eloquently
stated that ‘What is inhumane and consequently proscribed, in international wars,
cannot but be inhumane and inadmissible in civil strife.”*** In the area of the conduct
of hostilities alone, various chambers have held that rules such as the prohibition on

attacks against civilians®®* and attacks against civilian objects,3*

337

the prohibition of

338

wanton destruction of property,®’ the protection of cultural property®* and religious

3 Tadic Interlocutory Appeal, para 98. For an in-depth discussion of the development of the
customary law of international humanitarian law the Tadic Case, see Meron, T., “The Continuing Role
of Customs in the Formation of International Law”, 90 The American Journal of International Law
238, (1996). See also generally Hoffmann, “The gentle humanizer of humanitarian law — Antonio
Cassese and the creation of the customary law of non-international armed conflict”.

%4 Tadic Interlocutory Appeal, at para 119.

%55 See, e.g. Tadic Interlocutory Appeal, at paras 100-118; Prosecutor v. Strugar, Judgment, 1T-01-42-
T, 31 Jan 2005 (hereinafter Strugar Trial Judgment), at paras 220-222.

%6 See Tadic Interlocutory Appeal, at paras 223-226; Prosecutor v. Hadzihasanovic and Kubura,
Decision on Joint Defence Interlocutory Appeal of Trial Chamber Decision on Rule 98bis, Motions for
Acquittal, IT01-47-AR73.3, 11 March 2005 (hereinafter Hadzihasanovic Decision Rule98bis), at paras
26-30.

%7 See Strugar Trial Judgment, at paras 227-228; Hadzihasanovic Decision Rule98bis, at paras 26-30.
%8 See Strugar Trial Judgment, at paras 229-230; Hadzihasanovic Decision Rule98bis, at paras 44-48.
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objects,®* the prohibition of plunder and pillage,**° and the prohibition on the use of

chemical weapons were customary.®** Although these decisions were initially

criticized for going too far, such criticisms have since receded.***

Last but not least, the identification of customary rules in the context of internal
armed conflicts was also one of the main objectives of the ICRC Study on customary
international humanitarian law.>*®* The ICRC Study affirmed the existence of
customary norms in internal armed conflict. As stated by the ICRC President, ‘Article
3 common to the Geneva Conventions and Protocol 1l additional to those Conventions
represent only the most rudimentary set of rules. State practice goes beyond what
those same States have accepted at diplomatic conferences, since most of them agree
that the essence of customary rules on the conduct of hostilities applies to all armed
conflicts.”®** Accordingly, this Study shows the extent to which state practice has
gone beyond existing treaty law and expanded the rules applicable to non-
international armed conflicts. More specifically, ‘the gaps in the regulation of the
conduct of hostilities in Additional Protocol Il have largely been filled through state
practice, which has led to the creation of rules parallel to those in Additional Protocol
|, but applicable as customary law to non-international armed conflicts’.3* There can
be no doubt as to the existence of customary international law for internal armed

conflicts.

%39 Hadzihasanovic Decision Rule98bis, at paras 47-48.

9 |bid, at paras 37-38.

1 See Tadic Interlocutory Appeal at paras 120-124.

2 Sjvakumaran, “Re-envisaging the International Law of Internal Armed Conflict”, at p. 229. The
discussion on the conduct of hostilities in internal armed conflicts will be dealt with in Chapters 6 to
14.

¥3 Henckaerts, J.-M., “Study on customary international humanitarian law: A contribution to the
understanding and respect for the rule of law in armed conflict”, 87 International Review of the Red
Cross, (2005), at 178.

34 «Foreword” by Dr. Jakob Kellenberger, Henckaerts, J.-M. & Doswald-Beck, L., Customary
International Humanitarian Law Volume I: Rules (ICRC ed., Cambridge University Press 2005), at X.
(original emphasis).

¥ 1d. at xxix.
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Why do we need customary international law for International

Humanitarian Law?

A customary norm can reflect an existing treaty provision or represent a distinct
source of obligations for all states. Why is customary international law so essential,
especially for internal armed conflicts? Because first of all, as already explained,
treaty law for internal armed conflicts is very poor, and customary international law
will assist us to fill the gaps for the protection of civilians in internal armed conflicts.
In addition to its paucity, those treaty norms, and in particular those with respect to
the conduct of hostilities, would not apply to the conduct of hostilities in most of the
internal armed conflicts that are going on today. Common Article 3 of the Geneva
Conventions, the only provision of the Geneva Conventions that is formally
applicable to internal armed conflicts, does not as such deal with the conduct of
hostilities. In addition, Protocol I, to the extent that it does apply, in other words, to
the extent that the country in question has ratified it and to the extent that the situation
of violence fulfils the strict criteria of application, does not deal in sufficient detail
with the conduct of hostilities, as well as some other important issues. For instance, it
does not provide any of the concrete rules restricting the means and methods of
warfare which would render the protections really effective.’* Accordingly, the
postulate here is that the regulation of internal armed conflicts is more detailed in
customary law than in treaty law and it would be of great significance if some of the
restrictions on warfare, which truly protect civilians in real terms, bound states as

custom. This is what we are going to look for in the coming Chapters.

‘Customary law is thus a major vehicle for alignment, adjustment and even reform of

the law>3*’

, and it continues to be relevant today, in particular because a number of
impediments affect the applicability of treaty law in practice. Therefore, the quest for
existing customary law rules protecting civilians against the effects of hostilities in
internal armed conflicts is especially important. What is true in any case is the
difficulty of finding evidence of the existence of customary law in this field. As we

will see, the identification of a customary norm is not an easy or an uncontroversial

8 For the discussion on the conduct of hostilities in internal armed conflicts, please see Chapters 6 to
14,
7 Meron, “The Continuing Role of Customs in the Formation of International Law”, at 247.

99



exercise. It is very difficult to obtain evidence not only of state practice in armed
conflicts, but also of opinio juris relating to that practice. However, over the last few
decades, ‘there has been a considerable amount of practice insisting on the protection
of international humanitarian law in this type of conflict. This body of practice has
had a significant influence on the formation of customary law applicable in internal

armed conflicts.”>*®

It should be stressed that the process of establishing the customary norms applicable
in internal armed conflicts is far more complicated than in international armed
conflicts and this for several reasons. These reasons will be carefully analysed below
in this Chapter. In order to appreciate the specificities and difficulties of the
identification of customary rules in non-international armed conflict, it is necessary
first to understand the traditional method. This is what we are going to do in the

coming section.

Traditional method to ascertain customary international law

To understand what is customary international law, it is convenient to start with
Article 38 of the Statute of the International Court of Justice, which spells out the
sources of international law without giving any priority to any one of them. Article

38(1)(b) directs the Court, ‘whose function is to decide in accordance with

3% to apply inter alia:

‘international custom as evidence of a general practice accepted as law’. %0

international law such disputes as are submitted to it

%8 Henckaerts, “Session 1: The ICRC Customary Law Study: An Assessment”, in Chatham House,
Transcripts and summaries of presentations and discussions (Chatham House ed., Chatham House
2005), at 5.

9 Chapeau Article 38 ICJ Statute.

%0 The ICJ has confirmed in the Nicaragua case that custom is constituted by two elements, the
objective one of a ‘general practice’, and the subjective one ‘accepted as law’, the so-called opinio
juris. See Nicaragua case, at para 97. However, it must be stressed that the Court’s description of
custom as a ‘constant and uniform usage, accepted as law’ has long been quoted as a convenient and
accurate formula. In the Legality of Nuclear Weapons case, the Court confirmed that the substance of
customary rules is to be found ‘primarily in the actual practice and opinio juris of states’. (ICJ
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, ICJ Report 1996
(hereinafter Nuclear Weapons Advisory Opinion), at para. 64). See also Continental Shelf (Lybian
Arab Jamabhiriya v Malta) case (hereinafter Continental Shelf Case), 1985, at para 27.
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Two elements are therefore required to converge in order to establish a customary
rule: a general practice by states and the general recognition among states that a
certain practice is obligatory. More precisely, according to the International Court of

Justice, practice must be ‘extensive’ and ‘virtually uniform.”®*

However, ‘the
frequency or even habitual character of the acts is not in itself enough.’352 The second
element, a sense of legal obligation, means that it is not enough for states to behave in
a generally uniform pattern. It must be demonstrated that their actions have been
accompanied by the conviction that they were bound by law to act that way and that
such conduct was believed to be good and necessary. This subjective factor is often
verbalized in the Latin expression opinio juris sive necessitates. In the Continental
Shelf case, the International Court of Justice stated that the substance of customary
international law must be ‘looked for primarily in the actual practice and opinio juris
of States.”®>® So the traditional view emphasizes state practice over opinio juris and
does not tolerate contrary practice.®** The International Law Association even went as
far as saying that ‘it is not always and probably not even usually necessary to prove
the existence of any sort of subjective element in addition to the objective element.”**®
In their view, the opinio juris may even be sometimes dispensed with. However,
when transposed to situations of armed conflict, such an approach would have a
devastating effect. There are better views to attach to the identification of customary

rules.

We will now look at what precisely constitute these two elements in the traditional

approach to customary international law.

%! North Sea Continental Shelf Cases Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands; International Court of Justice, Judgment of 20 February 1969 1969 (hereinafter
North Sea Continenal Shelf Cases), para. 74.

%2 North Sea Continenal Shelf Cases, para. 77.

%3 Continental Shelf Case, at para 29. See also Nuclear Weapons Advisory Opinion, at para 64.

%4 Schachter, O., “New Custom: Power, Opinio Juris and Contrary Practice”, in Theory of
International Law at the Threshold of the 21st Century, Essays in Honour of K. Skubiszewski, (Jerzy
Makarczyk ed., 1996), at 531 and 538.

%> Final Report of the Committee on the Formation of Customary (General) International Law,
Statement of Principles Applicable to the Formation of General Customary International Law, Report
of the 69th Conference. (2000), at 31.
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Nature of the practice

As we have seen, the main evidence of customary law is to be found in the actual
practice of states. One may therefore wonder what exactly constitutes state practice.
Where should we look in order to find it? In an armed conflict, the identification of
actual state practice is an arduous task, ‘given the secrecy which generally surrounds
the wartime activities of states, or to evaluate, since the nature of armed conflict
means that the gulf between the principle and practice is likely to be particularly
marked.”®*® In addition, what is really happening, in terms of conduct of hostilities in
the field, is very rarely known, given the inherent difficulties involved in third parties
gaining access and reliable information during hostilities.

State practice can be constituted by state acts and by inter-state acts. State acts are
constituted by the diplomatic and governmental practice, by internal laws and
domestic judicial decisions. Inter-state acts are acts constituted by states in
international fora, such as the United Nations. It is sometimes suggested that state
practice consists only of what states do, not of what they say. However, in the
Fisheries Jurisdiction cases, the judges inferred the existence of customary rules from
verbal acts, without considering whether they had been enforced.*’ In addition, the
Nuremberg Tribunal referred to resolutions passed by the League of Nations
Assembly and a Pan-American Conference as authority for its finding that aggressive
war was criminal according to the ‘custom and practices of states’.**® Accordingly,
the better view appears to be that state practice consists not only of what states do, but

also of what they say.

The continuity of practice

In addition, there is no specified time-element: some time will inevitably elapse,
because there has to be a certain quantity or density of practice on the part of a

sufficiency of states. However, ‘there is no prescribed amount of time, and it can in

%6 Greenwood, C., “Customary Law Status of the 1977 Additional Protocols”, in Humanitarian Law of
Armed Conflict Challenges Ahead, (Astrid J.M. Delissen & Gerard J. Tanja eds., 1991), at 99.

%7 UK v. Iceland case, ICJ 1974, at paras 47, 56-58, 81-88, 119-120, 135 and 161.

%8 AJIL 41, (1947), 172. 219-220. Referred to by Malanczuk, P., Akehurst's Modern Introduction to
International Law (Routledge 7th edition ed. 1997), at 43.
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fact be quite short.”>*® State practice has to be uniform and constant.**® Substantial

uniformity suffices, however, as long as the practice under scrutiny is widespread.

Opinio juris

But state practice alone does not suffice to infer a rule of customary law. It must be
shown that it is accompanied by the conviction that it reflects a legal obligation.*®*
Indeed, opinio juris, the second requirement ascertained by Article 38(1)(b) is
‘necessary to distinguish a customary norm from a rule of international comity, which
is a rule based upon a consistent practice in the relations of states which is not
accompanied by a feeling of legal obligation.”®? It is therefore necessary to examine
not only what states do, but also why they do it.*®® The difficulty with this approach is
that it requires states to believe that something is law before it becomes law. A
solution would be not to look for what states actually believe, but for statements of
belief. As stated by Gardam, ‘practice creates a rule of customary law that particular
conduct is obligatory if it is accompanied by statements on the part of states that such
conduct is obligatory.”*** Accordingly, the Opinio juris will be inferred indirectly
from the behaviour of states, and may be gathered from states acts and omissions. In
addition, ‘it is necessary to examine not only what one state does or refrains from
doing, but also how other states react. If conduct by some states provokes protests
from other states that such conduct is illegal, the protests can deprive such conduct of
any value as evidence of customary law. Accordingly, recognition of the obligatory
character of particular conduct can be proved by pointing to an express
acknowledgment of the obligation by the states concerned, or by showing that failure
to act in the manner required by the alleged rule has been condemned as illegal by
other states whose interests were affected.®® States have the tendency to invoke

customary rules against others but to contest them when they are invoked against

%9 Mendelson, “Session 1: The ICRC Customary Law Study: An Assessment”, in Chatham House,
Transcripts and summaries of presentations and discussions, at 18.

%0 North Sea Continental Shelf Cases, para 74.

%1 Malanczuk, Akehurst's Modern Introduction to International Law, at 44.

%2 Harris, D., Cases and Materials on International Law (Sweet and Maxwell 6th edition ed. 2004), at
38.

%3 North Sea Continental Shelf Cases, at para. 77.

%% Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 135.

%> Malanczuk, Akehurst's Modern Introduction to International Law, at 44. See further below for an
explanation of contrary state practice.
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themselves. However, this is rational behaviour, and therefore, what counts is that a
state has taken a position or revealed a sense of legal obligation, regardless of the
underlying motivation. Generally, the views of a representative majority, including
those especially affected and/or influential states, and/or the absence of significant
protest by those states, are considered to be sufficient to form the relevant opinio juris

for the creation of a new rule of customary international law.*®

So the traditional method of ascertaining customary international law emphasizes
dense state practice and opinio juris, while putting a high importance on physical state
practice. With this method, a customary norm is only established when state consent,
albeit tacit, can be identified.*® It is argued here that this method serves the sovereign
interests of states, in protecting them against intrusion in their domaine réservé. From
an observational standpoint, this method will be privileged by persons working for
their respective governments, as different functions may lead the persons performing

them to adopt a certain attitude with respect to the sources.®

Specificity of the IHL methodology in the identification of customary

norms General

It is important at this point to devote our attention to the modern method of
ascertaining customary international law. The classical positivist approach poses
serious difficulties for the legal protection and promotion of IHL, as state practice in
this field is often contradictory. We will see that the modern method, by emphasizing
opinio juris over state practice, and verbal state practice over physical state practice,
is the methodology that would best serve the protection of the rules of humanitarian

law in a globalized world.

%6 gchliitter, B., Developments in Customary International Law Theory and the Practice of the
International Court of Justice and the International ad hoc Criminal Tribunals for Rwanda and
Yugoslavia § 62 (Martinus Nijhoff Publishers. 2010). at p. 34.

%7 Wouters & Ryngaert, The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law. at p. 10.

%8 The question of the observational standpoint has been acknowledged by the ILA. See International
Law Association, Committee on Formation of Customary (General) International Law, Report of the
69™ Conference, 2000, London, at p. 2-3.
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The considerable and enduring debate on customary international law as a source of
international law can be generally summed up by determining the proportion of the
influence on the existence of the customary rule of consistent practice, or of opinio
juris, respectively. The general evolution of thinking in that respect has been in the
direction of reducing the amount of time necessary for the formation of uniform

practice and the increase of the influence of opinio juris.>*

We have considered above the traditional method of customary formation of public
international law. However, it is often argued that the method of customary law
formation in the field of international humanitarian law is structurally different.
Whereas the classical positivist method requires both consistent state practice and
opinio juris, the specific method would allow opinio juris to play a more important
role than state practice, which is often decisive as far as humanitarian law is
concerned. If state practice is played down, humanitarian law rules may obviously be
more easily identified as customary norms. This then ‘widens the protective net cast
by relevant treaty law.”>’® It is argued here that the more important the common
interests of states or humanity are, the greater the weight that may be attached to
opinio juris as opposed to state practice. ‘If the stakes are high, inconsistent state
practice may be glossed over, and a high premium may be put on states’ statements
and declarations, inter alia in multilateral fora, in identifying customary law
combined with general principles of law. 3"* However, care needs to be taken with this
specific method, in that it can lead to negative consequences also. Indeed, we may
very well wonder who defines these ‘common interests of states or humanity’. In the
end, such an approach can also open the way for powerful states to have more weight
in the formation of a customary rule that would suit better their interests. This is

certainly not an outcome that is desirable in every situation.

The ingenuity of the two-element approach to custom formation ‘lies in the fact that it

is able to strike a balance between the world of the is and the world of the ought.*3"2

%9 Dimitrijevic, V., “Customary Law as an Instrument for the Protection of Human Rights”, 7 Working
Paper Instituto per gli Studi di Politica Internazionale, (2006), at 5.

%70 Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law”, at 3.

31 |bid. at 4. The problematic of general principles will be dealt with further below.

%72 Tomuschat, “Obligations Arising for States Without or Against Their Will”, Receuil des Cours,
1993, vol. 241, pp. 195-374. Cited in Schlitter, Developments in Customary International Law Theory
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The two-element approach does not require the tacit agreement of all states for the
formation of a customary norm. Generally, the views of a representative majority,
including those especially affected and/or influential states, and/or the absence of
significant protest by those states, are considered to be sufficient to form the relevant

opinio juris for the creation of a new rule of customary law.*"®

So the classic view has been that state practice is transformed into customary law by
the addition of opinio juris. But recent trends often reverse the process: following the
expression of an opinio juris, practice is invoked to confirm opinio juris. ‘In fields
involving fundamental values of the international community, the tendency towards
acquiescence by third States in the developing norms, and the readiness to condemn
inconsistent conduct, facilitate the claim of the new norms for customary law
status.”*™* An approach to custom based on opinio juris is almost always a value-
based concept.>” Indeed, the core of difficulties relating to the determination of IHL
does not emerge from the inadequacy of the law, but from a lack of shared values in

these fields.3"®

This primarily doctrinal construct draws support from the ICJ Nicaragua judgment. In
a discussion on the Nicaragua case, Kirgis developed an interesting theory which
concludes for the first time that there are different kinds of customary international
law, depending on a different emphasis on the elements of custom reflected in Article
38 of the ICJ Statute. He argues that ‘if one views the elements of custom not as fixed
and mutually exclusive, but as interchangeable along a sliding scale, the cases can be
reconciled.”®”” One end of the scale is home to those norms created by way of the
dominant influence of opinio juris, and the other end is home to those created under

the influence of state practice alone. Following Kirgis, the elements of custom are not

and the Practice of the International Court of Justice and the International ad hoc Criminal Tribunals
for Rwanda and Yugoslavia, at 34.

%73 See North Sea Continenal Shelf Cases, at para. 74.

7% Meron, International Law in the Age of Human Rights, at p. 385.

5 gchliitter, Developments in Customary International Law Theory and the Practice of the
International Court of Justice and the International ad hoc Criminal Tribunals for Rwanda and
Yugoslavia, at p. 43.

%7° Meron, International Law in the Age of Human Rights at p. 110.

%77 Kirgis, F.L., “Custom on a Sliding Scale”, 81 American Journal of International Law 146, (1987),
at pp. 148-149.
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without any dynamics and do not exclude one another.®”® Yet he finds that it is
dependent on the activity in question, and on the ‘adequacy’ of the customary
international law norm, how far opinio juris is capable of replacing the element of
state practice.’”® On the sliding scale, very frequent, consistent state practice
establishes customary rule without much (or any) affirmative showing of an opinio
juris, so long as it is not negated by evidence of non-normative intent. As the
frequency and consistency of the practice decline in any series of cases, a stronger
showing of an opinio juris is required. ‘At the other end of the scale, a clearly
demonstrated opinio juris establishes a customary rule without much (or any)
affirmative showing that governments are consistently behaving in accordance with

the asserted rule.”>®

Accordingly, in IHL, emphasis on opinio juris helps to compensate for the frequent
scarcity of supporting practice.®** We will now have a look at the specific problem of
what we call here contrary state practice, which means how to deal with acts that are
committed in internal armed conflicts and that are in clear violation of basic
humanitarian protection and the law on the conduct of hostilities. Do these acts

constitute state practice?

Contrary state practice

The theory risks sliding down a slippery slope when trying to explain the formation of
customary IHL in the traditional way, with the two-element approach, i.e. solely by
reference to the elements of opinio juris and state practice, with emphasis on state
practice. A rigid two-element approach to custom cannot cope with the particularities
involved in the formation of custom in IHL. This is the reason why we need a more
relaxed approach to its identification. There are almost no norms that every state
consistently obeys. In addition, the specificities of international humanitarian law
make it difficult to find positive, concrete state practice with respect to rules that are
primary prohibitions. The reason for this is that such rules are primarily respected

through abstention from violations, rather than through affirmative practice.

8 1d. at 149.

379 1bid.

%0 1bid.

%1 Meron, International Law in the Age of Human Rights, at p. 386.
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In the area of humanitarian law, there is a high level of contrary or inconsistent
practice, namely violations of existing rules. For instance, this is very striking on the
specific issue of non-combatant immunity. Does that mean that there are no
customary rules protecting civilians, because of the common practice of failing to
distinguish between civilians and combatants? No, because normally states do not
claim that they regard civilians as legitimate targets of attack. The state concerned
will attempt to justify its breach of the rule. For instance, the government will explain
such conduct in terms of the difficulty of applying the principle of distinction in
guerrilla warfare. Therefore, when it comes to IHL rules, ‘the difference between the

stated norms and actual state practice is more marked.”%%

Accordingly, to the extent that certain practices are seen as violations of existing
rules, these contrary practices do not in fact negate the existence of customary rules,
but in fact, reaffirm their existence.*®® In the Nicaragua case, the 1CJ substantially
strengthened customary international law by downplaying the normative significance
of contrary or inconsistent practice. The Court was faced with a dire collection of
contrary state practice in its attempt to establish a customary rule of the prohibition of
the use of force and non-intervention. In an audacious move, the judges concluded
that it would suffice that the conduct of states should, in general, be consistent for a
given rule to exist as customary law and that instances of conduct inconsistent with a
given rule must be judged on a subjective rather than an objective basis and therefore
should generally be treated as breaches of that rule, not as indications of the

recognition of a new rule.®®*

That means that ‘if a state attempts to justify its breach of
the rule, the fact of justification may be regarded as a recognition of the rule by that
state, albeit incorrect understanding of its operation.”*® Therefore, state conduct
inconsistent with a norm is to be treated as a breach of the norm rather than
disproving the rule, a rule having crystallized primarily on the basis of a strong opinio

juris.

%2 Meron, T., “Geneva Conventions as Customary Law”, in War Crimes Law Comes of Age, (Theodor
Meron ed., 1998), at 363.

%3 Henckaerts, J.-M., “The ICRC Study on Customary International Humanitarian Law - An
Assessment”, in Custom as a Source of International Humanitarian Law, (Larry Maybee & Benarji
Chakka eds., 2006), at 48.

%4 Nicaragua case, Merits, at para 186.

> Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 134.
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In the Nicaragua case the Court endorsed an approach to the formation and
maintenance of customary rules which resulted in contrary state practice no longer
having the impact it traditionally did.*®® Hence, the Court dealt with the problem of
contrary state practice on the basis that ‘it is what states say rather than what they do,
that is significant.”®®" If actions contrary to existing norms can be characterized as a
failure to comply with the norm, rather than a denial of its existence, then the norm
remains unaffected. In extrapolating this analysis to armed conflict situations, states
are extremely reluctant to admit that they are in breach of their IHL obligations and
will attempt to justify their action on a number of grounds. Accordingly, the
significance of contrary practice may also be discounted because offending states
usually base their denial of having breached the law on the facts, rather than on claims
of invalidity of the law itself.>® Thus, ‘a state’s resort to factual or legal exceptions to
justify a prima facie breach of a rule has the effect of confirming the general rule,
rather than undermining it or creating an exception to it.”**® As long as states confirm
their acceptance of the rule, their practice of failing to abide by it ‘can be regarded not

as a denial of the rule but as a failure to abide by it. *®

In the Nicaragua Case, the Court’s approach to contrary state practice is particularly
important given the circumstances of the state practice in internal armed conflict.
Indeed, in these types of armed conflicts, instances of breaches of the law are
recurrent and quickly made public. We may wonder whether it is ‘possible really to
pinpoint a practice in general consistent with the rule in question’.391 The manner in
which the breaches to the IHL rules are justified will be of special importance. This
method has clear advantages for the law of internal armed conflicts, as parties in these
conflicts regularly ignore humanitarian restraints but are loath to concede that they
consider these restraints inapplicable. This approach allows the argument that the
principle of civilian immunity remains a customary norm despite flagrant contrary

practice. For instance, despite the common practice of failing to distinguish between

%6 Nicaragua case, at paras 202 and 203.

%7 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 138.

%8 See for example Human Rights Commission, Report of the Special Rapporteur on Torture and
Other Cruel, Inhuman and Degrading treatment and Punishment, UN Doc. E/CN.4/1988/17, at 23
(1988).

%9 Roberts, A.E., “Traditional and Modern Approaches to Customary International Law: A
Reconciliation”, 97 The American Journal of International Law, (2001), at 783.

%0 Gardam, Non-Combatant Immunity as a Norm of International Humanitarian Law, at 142.

%1 |_a Haye, War Crimes in Internal Armed Conflicts, at 55.
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civilians and fighters, a state facing an internal armed conflict in its territory will
normally not claim that it regards civilians as a legitimate target. The government will
more likely explain its conduct in terms of the difficulty of applying the principle of
distinction in guerrilla warfare. Accordingly, the Court’s approach to contrary state
practice in the Nicaragua Case certainly allows scope for the argument that the

principle of distinction remains a customary norm despite such practice.

In addition, if a state’s battlefield behaviour differs from its earlier views, in the
absence of justification, how can a principled departure from its earlier position be
distinguished from a violation of it? There is no doubt that other states may react to
battlefield practice which becomes public. But we may wonder whether this practice
will be known with sufficient objectivity and in adequate detail for a principled
assessment.>*? As the ICTY Appeals Chamber, in the Tadic jurisdiction decision held:
“When attempting to ascertain state practice, with a view to establishing the
existence of a customary rule or a general principle, it is difficult, if not
impossible, to pinpoint the actual behaviour of the troops in the field for the
purpose of establishing whether they in fact comply with, or disregard, certain
standards of behaviour. This examination is rendered extremely difficult by
the fact that not only is access to the theatre of military operations normally
refused to independent observers (often even to the ICRC) but information on
the actual conduct of hostilities is withheld by the parties to the conflict; what
is worse, often recourse is had to misinformation with a view to misleading
the enemy as well as public opinion and foreign Governments. In appraising
the formation of customary rules or general principles one should therefore be
aware that, on account of the inherent nature of this subject-matter, reliance
must primarily be placed on such elements as official pronouncements of

states, military manuals and judicial decisions.”*%

The Tribunal’s approach in Tadic went one step further than Nicaragua, as not only
did it play down contrary practice, particularly on the battlefield, in the face of verbal

state practice and opinio juris, but it even seems to suggest that battlefield practice is

%92 Scobbie, 1., “The approach to customary international law in the Study”, in Perspectives on the
ICRC Study on Customary International Humanitarian Law, (Elizabeth Wilmshurst & Susan Breau
eds., 2007), at 38.

%% Tadic Interlocutory Appeal, para. 99.
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methodologically irrelevant because of its discrepancy. Indeed, ‘battlefield practice,
which is often far less humane than may appear from the wording of official
statements and military manuals, is not considered to substantially contribute to the
formation of customary international law if contrary verbal or written practice is
available.”** A study of customary international law has therefore to ‘look at the
combined effects of what states say (verbal acts) and what they actually do (physical
acts). An examination of operational practice (physical acts) alone would not be
enough.”** In armed conflicts, it is indeed difficult to identify what Georges Abi-

3% as it is difficult to have access to the

Saab calls ‘internally induced practice
battlefields and to check the exact behaviour of belligerents. It is also good to bear in
mind that, generally, the only aspect of conflicts rendered public are often the many

IHL violations, while compliance to the rules usually goes unnoticed.

Accordingly, in order to arrive at an accurate assessment of customary international
law, ‘one has to look beyond a mere description of actual military operations and
examine the legal assessment of such operations. This requires an analysis of official
positions taken by the parties involved, as well as other states.”®*” In considering the
laws of armed conflicts, more weight needs to be placed on ‘externally induced

’398, which is the ‘indirect conduct’ of states, their verbal acts, i.e. their

practice
legislation, the instructions they issue in military manuals, military codes, criminal
codes or judicial decisions, rather than their ‘direct conduct’ on the battlefield.>® In
addition, we have also to look at the reactions of other states. Attacks against
civilians, pillage and sexual violence remain prohibited, notwithstanding numerous
reports of their commission. ‘The conclusion that these acts are considered violations
of existing rules can be derived only from the way they are received by the

international community through the above-mentioned “indirect conducts” of states’

%4 Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law”, at 7. In order to have a good overview of
the dichotomy between the stated law and the reality of the battlefield practice, please see generally
Anderson, B., No Worse Enemy the Inside Story of the Chaotic Struggle for Afghanistan (Oneworld
Publications. 2011). Hedges, C. & Al-Arian, L., Collateral Damage America's War Against Iraqi
Civilians (Nation Books. 2008), Weinstein, J.M., Inside Rebellion the Politics of Insurgent Violence
(Cambridge. 2007), Lafrance, L., Droit humanitaire et guerres déstructurées (Liber 2006).

% Henckaerts, J.-M., “Customary International Humanitarian Law: Taking Stock of the ICRC Study”,
78 Nordic Journal of International Law, (2010), at 444.

%% private discussion with Georges Abi-Saab.

%7 Henckaerts, “Customary International Humanitarian Law: Taking Stock of the ICRC Study”, at 444.
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verbal acts, and also through verbal acts such as resolutions of international
organisations and official statements. These verbal acts provide the lens through
which to look at operational practice.”*® Thus battlefield practice should not be the
only element taken into account for ascertaining a customary norm. Denials,
objections and protests concerning those operational acts should also be taken into

account to determine opinio juris or acceptance as law in this field.

Opinio juris

Furthermore, contrary state practice might be compensated by a strong opinio juris.
Hence, the special methodology to identify customary international humanitarian
norms places its emphasis on opinio juris over state practice. Emphasis on opinio
juris to the detriment of actual state practice may be found in the practice of
international courts and tribunal, as well as in progressive United States doctrine.*™*
As we have seen, this alternative approach had its beginning in the Nicaragua case, in
which the Court observed that ‘the Court must satisfy itself that the existence of the
rule in the opinio juris of States is confirmed by practice.”*® Therefore, it is our
understanding here that in the Court’s opinion, the ascertainment of opinio juris
foreshadows the analysis of state practice. This approach to opinio juris, in addition to
the Court’s approach with respect to contrary state practice studied above, creates the
impression that, as long as opinio juris is not in doubt, the consistency of state
practice, a cherished and arguably primordial element of a customary rule, is not the

first consideration.

It is right that the Court developed this method to ascertain the customary norms with
respect to the use of force. But it is argued here that the Nicaragua method may be
applicable to the ascertainment of customary IHL norms. Indeed, ‘international
humanitarian law norms are, like the prohibition on the use of force, evidenced by

strong opinio juris, enshrined in international conventions, and characterized by

%0 Henckaerts, “Customary International Humanitarian Law: Taking Stock of the ICRC Study”, at 444.
01 See Restatement (Third) of US Foreign Relations Law (1987) on the ‘Customary Law of Human
Rights’, Section 701, Note 2.

92 Nicaragua case, Merits, at para 184.

112



inconsistent practice.”**® Emphasis should be placed on verbal, rather than physical
state practice. In the different fora of the United Nations and other regional
organisations, states will make statements whereby they deny targeting civilians, or
apologize for any misbehaviour, as these are acts that are morally indefensible.

It is true that opinio juris and verbal state practice are difficult to separate. The same
statement may count as evidence of state practice and opinio juris. If, in addition,
emphasis is methodologically placed on verbal state practice, and physical state
practice is played down, it may appear that invoking state practice as a separate
element to prove the existence of a customary norm is mostly superfluous.
Nonetheless, ‘ascertainment of opinio juris, the first test of the ascertainment test
under Nicaragua, might of itself imply ascertainment of state practice, as ascertaining
opinio juris is mainly based on the statements of states. An ascertainment of such
statements may satisfy the requirement of opinio juris and the requirement of state

. L5404
practice at the same time.”*°

International Humanitarian Law methodology to ascertain Custom in the ICRC
Study

The first purpose of the ICRC Study was to determine which rules of international
humanitarian law were part of customary international law and therefore applicable to
all parties to a conflict, regardless of whether or not they have ratified treaties
containing the same or similar rules. In view of the fact that humanitarian treaty law
does not regulate in sufficient detail non-international armed conflicts, the second
purpose of the Study was to determine whether customary international law regulates
non-international armed conflict in more detail than does treaty law and if so, to what
extent.*®® Therefore, one of the motivations behind the ICRC Study was a perceived

need, or desire, to regulate internal armed conflicts in greater detail.*®

%% Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
mocess of the Formation of Customary International Law”, at 6.

Ibid.
%5 Henckaert, “Session 1: The ICRC Customary Law Study: An Assessment”, in Chatham House,
Transcripts and summaries of presentations and discussions, at p. 4. See also Henckaerts, “Study on
customary international humanitarian law: A contribution to the understanding and respect for the rule
of law in armed conflict”, at 178.
%% Scobbie, “The approach to customary international law in the Study”, at 23.
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It should be mentioned that the Study is not an ‘official’ or state sponsored
codification of customary international humanitarian law. However, given the role
and responsibilities of the ICRC in relation to IHL, ‘it is undoubtedly a quasi-official
codificatory text in a broad sense, inasmuch as it is an attempt to discern ‘unwritten’
rules and reduce them to an authoritative written form.”**” The Study constitutes an
inevitable and authoritative source for any further research and advancement of the

law in future.

Importantly, although it represents the truest possible reflection of reality, the Study
makes no claim to be the final word. It is not all-encompassing, as choices had to be
made. Indeed ‘the Study should not be considered as the end of a process but as a
beginning. The Study reveals what has been accomplished but also what remains
unclear and what remains to be done.”*® We therefore should see it as an appropriate
starting point in a review of state practice and opinio juris relevant to the
crystallisation of custom. One thing is sure, in view of the reactions the publication of
the Study yielded, is that it will not be the last word on the subject.

The Study provides evidence that many rules of customary international law apply in
both international and internal armed conflicts, and shows the extent to which state
practice has gone beyond existing treaty law and expanded the rules applicable to
internal armed conflicts. In particular, the Study argues that the gaps in the regulation
of the conduct of hostilities in Additional Protocol Il have been largely filled through
state practice, which has led to the creation of rules parallel to those in Additional

Protocol I, but applicable as customary law to non-international armed conflicts.**

Since the 1990s and the Tadic case, there is a general tendency to bring the law of
non-international armed conflicts closer to that of international armed conflicts, with a
set of customary rules applying to internal armed conflict that has grown dramatically.
The general approach has been to analogize to the law of international armed conflict,
while using the traditional method in the ascertainment of customary norms via state

practice and opinio juris. This rising convergence of the substantive rules for

407
Id., at 17.
% «Foreword” of Dr. Yves Sandoz, in Henckaerts & Doswald-Beck, Customary International
Humanitarian Law Volume I: Rules, at xvii.
9 1d., at xxix.
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international and non-international conflicts has been upheld not only by international
criminal tribunals,**° but also by the ICRC Study on customary law. ‘Although there
remains some debate as to precisely which rules have customary status, that there is a
sizeable body of custom is no longer questioned.”** Most of the customary rules
identified by the ICRC cover both types of conflict alike. Whether this is a good
development or not, at least when it comes to questions related to the protection of
civilians against the effects of hostilities in internal armed conflict, will be discussed
throughout the remainder of this dissertation.

This gigantic work identified nearly 150 Rules that apply equally to international
armed conflicts and internal armed conflicts based on a collection of an infinite
variety of state practices that have been evaluated to determine whether they amount
to customary international law. Although there has been some criticism over
particular rules and aspects of the methodology**?, ‘the general tenor of the study has
not been criticized, nor has its conclusion that a large number of international

humanitarian law rules are applicable to situations of internal armed conflict.”**?

While it is said that the modern approach to customary law relies principally on
loosely defined opinio juris and/or inference from the widespread ratification of
treaties or support for resolutions and other ‘soft law’ instruments, making it more
flexible and open to the relatively rapid acceptance of new norms, it is submitted that
‘the ICRC approach to custom formation has been a comprehensive and rigorous
traditional inductive approach.”*'* The Study does not take into account contemporary

critical or revisionist accounts of custom formation and simply and traditionally

10 5ee Tadic case Interlocutory Appeal, para 97; Prosecutor v. Delalic, Music, Delic and Landzo, Trial
Chamber Judgment, 16 November 1998, ICTY Case No. IT-96-21-T (hereinafter Delalic Trial
Judgment), para 172; Prosecutor v. Halilovic (Trial Judgement) IT-01-48-T (16 November 2005)
(hereinafter Halilovic Trial Judgment), para 25; Prosecutor v Galic, (Trial Judgment) 1T-98-29-T, (5
December 2003) ICTY (hereinafter Galic Trial Judgment), para 57.

1 Sjvakumaran, S., The Law of Non-International Armed Conflict (Oxford University Press. 2012), at
56.

#12 See in particular the criticism of the US relating to the application to internal armed conflict of Rule
31, 45 and 78 of the CIHL Study: Bellinger, J.B. & Haynes, W.J., A US government response to the
International Commottee of the Red Cross Study Customary International Humanitarian Law, 98
International Review of the Red Cross, (2007). See also Henckaerts reply: Henckaerts, J.-M.,
“Customary International Humanitarian Law: A Response to US Comments”, 89 International Review
of the Red Cross 473-488, (2005).

13 Sjvakumaran, “Re-envisaging the International Law of Internal Armed Conflict”, at 230.

44 Meron, T., “Revival of Customary Humanitarian Law”, 99 The American Journal of International
Law, (2005), at 817 and 833.

115



affirms that the existence of a customary rule requires two elements, state practice and
opinio juris. The approach taken in the Study is the one that has been set out by the

ICJ, in particular in the North Sea Continental Shelf cases.**®

The Study’s account of the concept of customary international law underlying its

*416 and it has been said that

conclusions has been criticized as ‘telegraphically concise
‘the ICRC relied principally on dicta of the International Court to construct its
account of the process of custom formation, and furthermore that it presents an
incomplete and selective survey of the Court’s ruling.’417 Despite this criticism, ‘the
notion of custom formation that underpins the Study is ostensibly traditional, with the
exception of the use of Kirgis’s work.”**® The modern approach relies principally ‘on
loosely defined opinio juris and/or inference from the widespread ratification of
treaties or support for resolutions and other ‘soft law’ instruments, permitting a more
flexible and relatively rapid acceptance of new norms.”*'® But the ICRC, rightly in my
opinion, preferred to rely on a traditional approach, in order not to expose itself to
further criticism for having taken a progressive stance to custom formation. It has
been argued that what makes this study unique is its ‘comprehensiveness and rigor’

and ‘the seriousness and breadth of the method used to identify practice’.*?

However, it is true that the ICRC, while taking a traditional approach to the
identification of customary international law, by relying on the Nicaragua and Tadic
methods above mentioned, did not hide the influence of human and community
values. Rightly, the study did not simply infer opinio juris from practice. ‘The
conclusion that practice established a rule of law and not merely a policy was never
based on any single instance or type of practice but was the result of consideration of
all the relevant practice.”*?! With respect to the identification of state practice and

opinio juris, the Study found that ‘it proved difficult and largely theoretical to strictly

15 1CJ, North Sea Continenal Shelf Cases.

18 See Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules,
Introduction, xxxi-xIv.

“7 Scobbie, “The approach to customary international law in the Study”, at 23.

“181d. at p. 24.

% Meron, “Revival of Customary Humanitarian Law”, at 817.

“291d. at 833.

21 Henckaerts, J.-M., “Customary international Law. a response to US comments”, 89 International
Review of the Red Cross, (2007), at 482.
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separate elements of practice and legal conviction’.*”> More often than not, one and
the same act reflects practice and legal conviction.**® As the Study underlines, there is

malleability at the heart of the custom formation process.

One therefore may wonder whether verbal acts, such as statements that certain acts
are prohibited, constitute state practice, or do they constitute opinio juris because they
express a state’s legal opinion? Or can verbal acts be both simultaneously? The
authors of the Study considered that the need to draw a strict line between practice
and opinio juris was generally unnecessary. If practice was dense, opinio juris was
largely enfolded within it, and there was no need to demonstrate the two elements
separately. Generally, in order to identify customary IHL, emphasis is put on verbal
state practice, which often at the same time reflects opinio juris, rather than physical
or battlefield practice. ‘Opinio juris became significant where practice was
ambiguous, in order to determine whether a customary norm had emerged.”*** In this
situation, the balance between state practice and opinio juris has been modified to
place weight on humanitarian considerations in a manner that lessens the need for

practice.

The Study has been challenged on a variety of grounds. Some have questioned the
nature of some of the materials used as evidence of state practice. Others have
questioned the sufficiency of the evidence used to establish the existence of a rule.
Yet others accept the manner in which a rule is formulated but challenge the accuracy

of the commentary.*?®

Assessment of state practice

The ICRC Study acknowledges the relevance of the Nicaragua findings for a number
of THL rules ‘where there is overwhelming evidence of verbal state practice

supporting a certain rule found alongside repeated evidence of violations of that

2 Henckaerts, “Study on customary international humanitarian law: A contribution to the
understanding and respect for the rule of law in armed conflict”, at 182.
“2% Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at xI.
424 .

Id. at xI-xli.
2% See Hampson, “Direct Participation in Hostilities and the Interoperability of the Law of Armed
Conflict and Human Rights Law”, at 211, with attached references.
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rule.”*?® Therefore, the study took an expansive view of what counts as state practice,
including both physical and verbal practice. Indeed, as we have seen, in order to
arrive at an accurate assessment of customary international law applicable in internal
armed conflicts, one has to look beyond the mere description of actual military
operations and examine the legal assessment of such operations. ‘This requires an
analysis of official positions taken by the parties involved, as well as by other
States.”**” While acknowledging that operational physical acts on the battlefield have
weight, the ICRC attributed particular significance to denials, objections and
challenges to acts in violation of the rules. The verbal acts that have been taken into
account by the study include military manuals, national legislation, national case-law,
instructions to armed and security forces, military communiqués during war,
diplomatic protests, opinions of official legal advisers, comments by governments on
draft treaties, executive decisions and regulations, pleadings before international
tribunals, statements in international organizations and at international conferences
and government positions taken with respect to resolutions of international
organizations.*?® With respect to physical acts, the ICRC study included, for example,
battlefield behaviour, the use of certain weapons and the treatment provided to

different categories of persons.*?

In order to identify a general practice, the authors of the Study isolated state practice

430 as well as extensive and

in the sphere of IHL that was uniform and consistent
representative.”*! Thus, although the practice must be general, it need not be
universal.*** The first requirement was that state practice must be virtually uniform,**
which means that different states must not have engaged in substantially different
conduct. However, as stated by the ICJ, ‘too much importance need not be attached to

a few uncertainties or contradictions, real or apparent’ in a given state practice.434

6 Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at
XXXViii.

T Henckaerts, “Customary International Humanitarian Law: Taking Stock of the ICRC Study, at 444,
% Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at
XXXil.

29 1d., at xxxii.

%0 The Asylum Case (Colombia v Peru) (1950) ICJ Reports at para. 266.

*! Nicaragua case, at para. 98.

2 |LA Report 69" Conference, London 2000, Principle 14 at 734.

¥ The Asylum Case (Colombia v Peru) at 277. See also The Fisheries Case (United Kingdom v.
Norway), Judgment 18 December 1951, ICJ Reports (hereinafter The Fisheries case), at 131.

** The Fisheries case, at p. 138.
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Therefore, it is not required to prove that the practice be universal, as this would be
impossible to prove in most cases. This is important from the perspective of the law
of armed conflicts, because it means that ‘contrary state practice on the part of few
states will not necessarily weaken the rule but instead could serve to confirm it.”*> As
long as the contrary practice is condemned by other states or denied by the
government itself, it will not represent its official practice.**® Even better, through
such condemnation or denial, the rule in question will be actually confirmed. This is
particularly relevant for a number of IHL rules for which there is overwhelming
evidence of verbal state practice in support of a rule, alongside repeated evidence of
violations of that rule. ‘“Where violations have been accompanied by excuses or
justifications by the party concerned and/or condemnation by other States, they are

not of a nature to challenge the existence of the rule in question.”**’

The second requirement the Study used to identify a rule of customary law was that
the state practice must be both extensive and representative. It does not need to be
universal, a ‘general’ practice suffices.**® The extent of participation required needs to
be qualitative rather than quantitative, as in the words of the ICJ, the practice must

‘include that of States whose interests are specially affected.”**

But this poses the question as to how to identify the special interest states in the

sphere of armed conflicts? With respect to any IHL rule, countries that participated in

d3440

an armed conflict are ‘specially affecte when their practice examined for a certain

rule was relevant to that armed conflict. However, in the Study, it was felt that the

% Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at viii.
% See 1d. at xxxvii. See also Nicaragua case, para 186. Finally, see the discussion on contrary state
practice above.

“7 Henckaerts, J.-M., “The ICRC Study on Customary International Humanitarian Law:
Characteristics, Conclusions and Practical Relevance”, 6 Slovenian Law Review, (2009), at 233.

“38 See Statute of the International Court of Justice, Article 38(1)(b); “Final Report of the Committee
on the Formation of Customary (General) International Law, Statement of Principles Applicable to the
Formation of General Customary International Law”, Report of the Sixty-Ninth Conference. (2000).
Principle 14, p. 734.

“%% North Sea Continental Shelf Cases, at para 74.

0 On the notion of ‘specially affected states’ see Cowling, “International Lawmaking in Action - The
2005 Customary International Humanitarian Law Study and Non-International Armed Conflcts™, at 72;
Henckaerts, “Customary International Humanitarian Law: Taking Stock of the ICRC Study”, at 446;
Kélin, W., “The ICRC's Compilation of the Customary Rules of Humanitarian Law”, in A Wiser
Century? Judicial Dispute Settlement, Disarmament and the Second Hague Peace Conference,
(Thomas Giegerich ed., 2009), at 422; Schliitter, Developments in Customary International Law
Theory and the Practice of the International Court of Justice and the International ad hoc Criminal
Tribunals for Rwanda and Yugoslavia, at 34.
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concept of specially affected states was not applicable in the sphere of armed conflict
because the latter is ‘a phenomenon that impacts upon humanity as a whole and all
States have a legal interest in requiring respect for international humanitarian law by
other States, even if they are not a party to the conflict.’**! In addition, it is true that
‘all states can suffer from the means and methods of warfare deployed by other states
which ultimately manifests itself in the form of suffering on behalf of humamity.’442
Furthermore, as internal armed conflicts very often lead to displacement of entire
populations fleeing the combats, this has also an impact, not only on bordering
countries, but also, ultimately, on further countries that have to deal with extensive
refugee flows and related violence.*** Armed groups fighting an internal war also
have the propensity to cross borders and bring violence to neighbouring countries. We
can simply think about the impact the Lord Resistance Army, an originally Ugandan

armed group, has in DRC, and Sudan.

A last argument against the concept of ‘specially affected states’ in armed conflict
situations is that every state might, one day or another, potentially become involved in
an armed conflict and become ‘specially affected’. Therefore, rightly in my opinion,
the ICRC chose to distance itself in effect from the emphasis placed by the North Sea
Continental Shelf Cases on specially affected states. It emphasized that account
should be taken of all forms of state practice, ‘so as to permit all States — and not only
those embroiled in armed conflict — to contribute to the formation of customary
rule.”*** In addition, the principle of sovereign equality of all states, as enshrined in
Article 2(1) of the United Nations Charter, demands that the requirement of
participation of the specially affected states is understood as a strictly numeric
requirement, leaving no room for giving more weight to the practice of politically
‘important’ states. Thus, ‘a country with more experience in warring activities may
contribute more to the (non-) emergence of customary law in terms of quantity, but

not in terms of quality.”*? In any case, the Study acknowledges that there are states

“! Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at
XXXIX.

#2 Cowling, “International Lawmaking in Action - The 2005 Customary International Humanitarian
Law Study and Non-International Armed Conflcts”, at 72.

3 See for instance the impact the Syrian armed conflict does have on Lebanon, Turkey and Jordan.

4 Report on the Follow-Up of to the International Conference for the Protection of War Victims, 26"
International Conference of the Red Cross and Red Crescent, Commission I, Item 2, Doc. 95/C.1/2/2, at
8 (1995).

> Kalin, “The ICRC's Compilation of the Customary Rules of Humanitarian Law”, at 424.
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that have contributed more practice than others because they have been affected by
armed conflict. It has taken into account the above mentioned discussion, as it duly
noted the contribution of states that have had ‘a greater extent and depth of
experience’ and have ‘typically contributed a significantly greater quantity and
quality of practice’.**® Whether their practice counts more than the practice of other

states is another question.

As we see, the ICRC has been cautious and conservative in its approach to customary
law. A supplementary proof of the cautious approach taken by the ICRC in
identifying the customary status of a specific norm was that particular attention was
given to the practice of states who were not party to any treaty. If they conformed to a
treaty provision, then it was treated as important positive evidence of custom.
Conversely, their contrary practice was held to be important evidence that the

provision did not have customary status.*’

Opinio Juris

When it comes to opinio juris, it is argued that during the work of the Study it proved
very difficult and largely theoretical to strictly separate elements of practice from
legal conviction. Accordingly, the solution that has been found is that when there is
sufficiently dense practice, an opinio juris is generally contained within that practice
and, as a result, it is not usually necessary to demonstrate separately the existence of
an opinio juris. Opinio juris plays an important role, however, in certain situations
where the practice is ambiguous, in order to decide whether or not that practice counts
toward the formation of custom.**® In the area of the law of armed conflict, where
many rules require abstention from certain conduct, omissions pose a particular
problem in the assessment of opinio juris, because it has to be proved that the
abstention is not a coincidence but based on a legitimate expectation.**® Usually, such
abstention is indicated in statements and documents, and the existence of a legal

requirement to abstain from the conduct in question can usually be proved. However,

#® Henckaerts, “Customary international Law. a response to US comments™, at 481.

“7 study, Introduction, xliv. See also Henckaerts, “Study on customary international humanitarian law:

A contribution to the understanding and respect for the rule of law in armed conflict”, at 83.

ij: Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at xI.
Id. at xli.
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this type of situation is more problematic in internal armed conflicts, as the process of
claim and counterclaim does not produce as much clarity with respect to these armed
conflicts as in this case only one state is directly affected. However, ‘international
courts and tribunals, on occasion, conclude that a rule of customary international law
exists when that rule is a desirable one for international peace and security, or for the
protection of the human person, provided that there is no important contrary opinio
juris.”*° In addition, with respect to internal armed conflicts, the state practice within
international organisations, notably the UN, is very important and will be helpful in

the identification of customary norms.

Conclusion on the ICRC Study Methodology

The biggest contribution of the ICRC Study to the regulation of internal armed
conflicts is that it goes beyond the provisions of Additional Protocol Il. Indeed, as we
will see, unlike Protocol I, Additional Protocol Il does not contain specific rules and
definitions with respect to the principles of distinction and proportionality. The gaps
in the regulation of the conduct of hostilities in Additional Protocol Il have, however,
allegedly been largely filled through state practice, which has led to the creation of
rules parallel to those in Additional Protocol I, but applicable as customary law to

internal armed conflicts.**!

However, generally speaking, ‘one should approach
exercises of distilling customary international law in areas that are heavily regulated
by treaty with caution. There are difficult methodological problems and questions of
normative integrity to surmount. In some cases, one risks inadvertently diminishing
rather than enhancing protection through such exercise.”**? Given that the Study has

13 and been the

454

already had an impact on courts both international and nationa

subject of heavy, if not unpredictable, criticism from the United States,™" it is

“01d. at xli.

! Henckaerts, “Session 1: The ICRC Customary Law Study: An Assessment”, Chatham House,
Transcripts and summaries of presentations and discussions, at 6.

%52 Bethlehem, D., “The methodological framework of the Study”, in Perspectives on the ICRC Study
on Customary International Humanitarian Law, (Elizabeth Wilmshurst & Susan Breau eds., 2007), at
13.

%3 See Hadzihasanovic Decision Rule 98bis, paras 29-30, 38 and 45-46; Prosecutor v Stakic,
Judgment, IT-97-24-A, 22 March 2006 (Stakic Appeal Judgment), para 296, and domestically, Adalah
and others v GOC Central Command, IDF and others, Israel Supreme Court, 23 June 2005, HCJ,
3799, 02, paras 20, 21 and 24. Meron averts that the Study 'will be a significant aid to international
criminal tribunals', Meron, Revival of Customary Humanitarian Law. at 833.

% On which see Malcolm Maclaren and Felix Schwendimann, “An Exercise in the Development of
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important, even for those sympathetic to it, to appraise the Study as objectively as

possible, even though its aims are unquestionably meritorious.**®

The role of judicial decisions in the identification of customary rules for

internal armed conflicts

When it comes to customary international law, courts play an essential role, as ‘they
identify and set out principles ‘hidden’ in the interstices of the normative network,
thus considerably contributing to the enrichment and development of the whole body
of international law.”**® However, it is true that the recent proliferation of
international tribunals and courts will require more attention in the future as it is
likely to lead to conflicting decisions on international law, and ‘there is no ultimate

legal authority in the sense of a supreme court to harmonize such conflicts.”*’

Evidence of customary international law may also be found in judgments of national
and international tribunals, which are mentioned as subsidiary means for the
determination of rules of law in Article 38(1)(d) of the Statute of the 1CJ.*®
According to this article, the Court ‘shall apply, subject to the provisions of Article
59, judicial decisions ... as subsidiary means for the determination of the rules of
law.” +* According to Article 59 of the ICJ Statute, the Court’s decisions have ‘no
binding force except between the parties and in respect of that particular case’.
Decisions of international courts constitute subsidiary sources of international law.
Judicial practice does not constitute state practice per se, because, unlike national
courts, their international counterparts are not state organs. Accordingly, although

judicial decisions are only mentioned as a subsidiary means for determining the law in

International Law: The New ICRC Study on Customary International Law”, (2005) 6 German Law
Journal 1217 at 1237-1238. There has also been criticism from members of the US forces; see, e.g. W.
Hays Parks, “The ICRC Customary Study: A Preliminary Assessment”, (2005) 99 Proceedings of the
American Society of International Law 208.
5 Cryer, R., “Of Custom, Treaties, Scholars and the Gavel: The Influence of the International
Criminal Tribunals on the ICRC Customary Law Study ” 11 Journal of Conflict & Security Law 239,
(2006), at 241.
¢ Cassese, International Law, at 189.
:; Malanczuk, Akehurst's Modern Introduction to International Law, at 51.

Ibid.
%9 Cassese, International Law, at 194.
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article 38(1)(d) of the ICJ Statute, this understates the practical effect that judicial

decisions have on the ascertainment, of customary international law.**°

There are two ways in which the tribunals may have affected the views of customary
law: through their constituent treaties and through their jurisprudence. Neither is free
from complexity or controversy. Before looking at these two different ways, it is
necessary here to reiterate that Articles 38(1)(d) and 59 of the 1CJ Statute have either
codified customary international law or turned into customary rules. Hence, they
apply to all decisions of international courts. ‘It follows that judgments of such courts
do not make law, nor is the common law doctrine of stare decisis, or binding
precedents, applicable.”*®® Indeed it is important to mention that there is no formal
stare decisis doctrine, as known in common law systems. ‘In international law,
international courts are not obliged to follow previous decisions, although they almost
always take previous decisions into account.”*®® This is extremely important in the

light of the latest ICTY Appeals Chamber decisions.*®

Tribunals have affected the views of customary law through their Statutes

Courts and tribunals may have affected the views of customary law through their
constituent texts. Indeed, ‘the identification of customary law plays an important role
in the interpretation and application of the ratione materiae provisions of their
Statutes.”*®* For instance, the ICTY Statute, owing to the intention of its drafters, is
very good evidence of customary law.*®® This is because the Secretary-General's
report on the ICTY, which is analogous to the travaux préparatoires of a treaty,
makes clear that the intention in drafting the Statute was to stay within the bounds of
customary law: 'the application of the principle nullum crimen sine lege requires that
the international tribunal should apply rules of international humanitarian law which

are beyond any doubt part of customary law so that the problem of adherence to some

“%0 Cryer, “Of Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal
Tribunals on the ICRC Customary Law Study , at 245.

%61 Cassese, International Law, at 194; see also Clapham, A., Brierly's Law of Nations An Introduction
to the Role of International Law in International Relations (Oxford University Press 7 ed. 2012). at 53.
%62 Malanczuk, Akehurst's Modern Introduction to International Law, at 51.

%83 See discussion on the Gottovina and Perisic ICTY decisions in Chapters 8, 9 and 12.

“%% Meron, International Law in the Age of Human Rights, at p. 376.

%> Cryer, “Of Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal
Tribunals on the ICRC Customary Law Study , at 250.
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but not all States to specific conventions does not arise’.*®® Accordingly, customary
law provides a yardstick for assessing whether or not the material offences stated in

the Statutes may be ex post facto.

When it comes to the Rome Statute of the International Criminal Court, there was a
‘general agreement that the definitions of crimes in the ICC Statute were to reflect
existing customary international law, and not create new law’.**” However, it is
argued here that, in some areas, Article 8 marks a retrograde step with respect to
customary international law. For instance, the legal regulation of methods and means
of warfare in internal armed conflict is clearly narrower than that laid down in
customary IHL. Here the danger seems related to the problem of interpretative
practice. ‘Subsequent practice in the application of a treaty may establish the
agreement of the parties concerning its interpretation. That new interpretation may in
itself affect customary law.’*®® This problem created a dichotomy, which appears
contrary to the fundamental object and purpose of international humanitarian law, and
which might have undesirable effects on the development of customary international

law applicable in internal armed conflicts.

In any case, the approach taken by these tribunals, and in the future by the ICC, is
necessarily rigorous and, in a sense, conservative, as criminal courts are bound to
respect the principle nullum crimen sine lege. ‘If a criminal conviction for violating
uncodified customary law is to be reconciled with this principle, it must be through

the use of clear and well-established methods of identifying customary law.*®

Tribunals have affected the views of customary law through their jurisprudence

Decisions of Courts and Tribunals may also affect the views of customary law
through their jurisprudence. This can be done in two ways. In the first place, judicial

decisions may affect customary international law through their findings on the

%66 Report of the Secretary General Pursuant to Paragraph 2 of Security Council Resolution 808, 1993,
UN doc. S/25704, para. 34.

7 Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, quoting
Philippe Kirsch, 'Foreword', in Knut Dormann (ed.), Elements of War Crimes Under the Rome Statute
of the International Criminal Court: Sources and Commentary (2003) xiii.

“%8 Meron, International Law in the Age of Human Rights at p. 376.

%% Meron, “Revival of Customary Humanitarian Law”, at pp. 817-18.
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existence of a given customary norm. They provide only an indirect indication of the
formation of new customary rules. This is because, as stated above, unlike national
courts, international courts are not state organs.*’”® However, judicial decisions were
included in the ICRC study, because, as the authors argued, ‘a finding by an
international court that a rule of customary international law exists constitutes
persuasive evidence to that effect’.*”* The Study makes heavy use of the work of the
ICTY and the ICC Statute.

Courts and Tribunals, especially the ICJ, have contributed in establishing the
customary law status of treaty provisions. Once such a tribunal has decided that a
particular provision has become part of customary law, its customary law status tends
to be assumed in subsequent discussion. In the Wall Advisory Opinion, the Court
suggested that ‘the provisions of the Hague Regulations have become part of
customary law’.*"? With respect to pronouncements by the ICJ, ‘states has never

objected to, or complained about these.”*”® Thus, states have implicitly accepted or at
least acquiesced in the normative role sometimes played by the 1CJ.

Secondly, because of the precedential value of their decisions, international courts can
also contribute to the emergence of a rule of customary international law by
influencing the subsequent practice of states and international organizations.*”* As
Judge Shahabuddeen has noted, ‘although a court decision cannot create law per se,
by recognising the existence of a rule of customary international law, a court decision

may essentially act as the final stage of the crystallization of that customary rule.”*"

% Decisions of national courts are also important for the indication of the existence of a norm of
customary law.

™ Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume |: Rules, at
xxxiv. See also Henckaerts, “The ICRC Study on Customary International Humanitarian Law:
Characteristics, Conclusions and Practical Relevance”, at 232. See also “Cryer, Of Custom, Treaties,
Scholars and the Gavel: The Influence of the International Criminal Tribunals on the ICRC Customary
Law Study” at 240.

472 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,

Advisory Opinion, ICJ Reports 2004, (hereinafter Wall Case), p. 172, para. 89. This has been
confirmed in the contentious case of Armed Activities on the Territory of the Congo (DRC v. Uganda),
ICJ Judgment, December 2005 (hereinafter DRC v. Uganda case), at para. 217.

*73 Cassese, International Law, at 196.

4" Henckaerts, “The ICRC Study on Customary International Humanitarian Law: Characteristics,
Conclusions and Practical Relevance”, at . 232.

"> Mohammed Shahabuddeen, Precedent in the World Court (1995); at 72. Referred to by Cryer, “Of
Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal Tribunals on the
ICRC Customary Law Study ” at 246.
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In some cases, considerations of the ICTY in particular seem to have been motivated
by de lege ferenda alone. The findings of the Kuperskic judgment, for example, were
‘influenced more by considerations of which customary norm was desirable than by a
mere assessment of hard evidence available to support the existence of an opinio juris
or state practice.”*”® The ICRC in its Study identified this as a trend in the case law of
the ad hoc international criminal tribunals.*’’ Indeed, it is true that international
tribunals tend to rely on opinio juris or general principles of humanitarian law,
distilled in part from the great humanitarian conventions as customary law. In
addition, the study is also of the view that, because of the precedential value of their
decisions, international courts can also contribute to the emergence of a rule of
customary international law by influencing the subsequent practice of states and

478

international organisations.””™ Accordingly, the Study quite explicitly has sympathy

for the decisions of the international criminal tribunals, as in its view, despite not
constituting state practice, they are subsidiary sources of international law.*”® In
addition, it should be mentioned that, after a time, many allegedly controversial
determinations of customary international law by Tribunals become normalised. As
observed by Clapham, ‘our changing notions of what is considered humane can
generate new binding rules in the field of international human rights and humanitarian

law without recourse to the mysteries of evaluating state practice and opinio juris.’**

The truth is that the renewed vitality of customary law in the development of IHL has
been demonstrated in the case law of the ad hoc international criminal tribunals. The
most significant development in the tribunals’ case law has been the recognition that
customary rules apply to internal armed conflicts. This development ultimately led to
the adoption of the Rome Statute, which, as we have seen in the preceding Chapter,
applies specifically to internal armed conflicts. The ICC might rely less on customary
international law, as the Rome Statute is very extensive and detailed. However, the

role of customary international law in the ICC case law remains to be seen, despite

476 gchliitter, Developments in Customary International Law Theory and the Practice of the
International Court of Justice and the International ad hoc Criminal Tribunals for Rwanda and
Yugoslavia, at 281-282

" See Henckaerts & Doswald-Beck, Customary International Humanitarian Law Volume I: Rules, at
xlii.

78 1d. at xxxiv.

7 Ipid.

80 Clapham, A., Human Rights Obligations of Non-State Actors (Oxford University Press. 2006), at
88.
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the fact that for now, in the Lubanga and Bemba case, the judges have stuck to the
Statute.

Conclusion on the Role of Judicial Decisions in the Customary International Law

Process

Case law only interprets existing law. It does not invent rules out of nowhere. In
addition, the persuasive nature of an international decision does, and ought to, depend
upon its quality. Lastly, care must be taken ‘not to take court decisions simply as

correct restatements of custom. 481

With respect to the use of judicial decisions by the Study, it should be noted that
although elements of the Study are subject to criticism, most of the considerable use
made by the Study of the tribunals is not problematic. And generally, up until now,
international criminal tribunals have taken an essentially conservative and traditional
approach to the identification and application of customary international law

principles.*®

The tribunals’ rigorous approach in the ascertainment of customary
norms results from the tribunal’s obligation, as a criminal court, to respect the

fundamental principle of nullum crimen sine lege.

The modern positivist approach to IHL: customary law wedding general

principles

Another very useful concept to anchor norms essential to the protection of community
and human values are general principles. They are ‘sweeping and loose standards of
conduct that can be deduced from treaty and customary rules by extracting and
generalizing some of their most significant common points.”*®® Despite not
constituting a primary source, they ‘play the major role of forming the ‘constitutional

principles’ of the world community, together with other norms of jus cogens and the

81 Cryer, “Of Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal
Tribunals on the ICRC Customary Law Study”, at 253.

“82 Meron, “Revival of Customary Humanitarian Law”, at 821.

%83 Cassese, International Law, at 188.
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rules on ‘primary sources’’.*3* They remained dormant until recently, when they have
been revitalized in various areas such as international administrative law and, more
interestingly for us, international criminal law. General principles can be conceived of
as genuine principles of international law, irrespective of analogies at the municipal
law level. Under this conception of general principles, ‘actual state practice is
arguably not the main consideration, unlike with respect to the crystallization of

485
customary rules.’

They are ‘primarily abstractions from a mass of rules and have
been so long and so generally accepted as to be no longer directly connected with
state practice.’*®® Normally, they are spelled out by courts when adjudicating cases

that are not entirely regulated by treaty or customary rules.

General principles serve two major functions. The first is to fill possible gaps in the
body of treaty and customary rules. For instance, analysing what constitutes forced
penetration, the ICTY dealt with the general principle of human dignity. It held that
‘the general principle of respect for human dignity is the basic underpinning and
indeed the very raison d’étre of international humanitarian law and human rights law;
indeed in modern times it has become of such paramount importance as to permeate
the whole body of international law.”*®” The second function is to choose between two

or more conflicting interpretations of a treaty or customary rule.*®®

These principles do not address themselves to states solely, but are binding on other
international legal subjects as well, in particular insurgents and international
organizations. ‘All the legal entities operating in the international community must

abide by them.’**°

Cassese observes that at present, in the world community, there exist two distinct
classes of general principles. First, there are general principles of international law,
namely those principles that can be inferred or extracted by way of induction and

“841d. at 188.

“85 Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law”, at 11.

“8¢ Bronwlie, J., Principles of Public International Law (Clarendon Press. 1990), at 19.

7 Furundzia, Trial Chamber judgment, ICTY, Case No.: IT-95-17/1-T, 10 December 1998
(hereinafter Furundzia Trial Judgment), para. 183.

%88 Cassese, International Law, at 189.

“91d. at 64.
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generalization from conventional and customary rules of international law. Some of
these principles have been restated by states in international instruments designed to
set out the fundamental standards of behaviour that should govern the relations among
members of the international community. As instances of general principles of
international law, one may mention the very well known ‘elementary considerations

of humanity’.490

The second class of general principles are those principles that are peculiar to a
particular branch of international law (the law of the sea, humanitarian law, the law of
state responsibility, etc.).*** These principles are general legal standards overarching

492

the whole body of law governing a specific area.™ They ‘may first belong to a

particular branch of international law and then gradually come to impregnate the

whole body of this law.”*%

IHL norms can be viewed as general principles in their own right. General principles
of international law are established top-down, from international practice. Under this
conception, the practice of states is emphasized in and vis-a-vis international fora,
organizations and institutions.*®* Alston and Simma rely on general principles to
ground the legally binding character of international human rights law in the absence
of treaty law. Their approach makes it possible to bypass state practice and to take
into account verbal state practice in and vis-a-vis international fora, which leads to the
emergence of another picture, coherent with the actual practice of states within
international institutions.**®> They further explain that with this approach, the existence
of a certain customary rule may then be ‘established as a matter of international law
on the basis of its statutes of and trials in international criminal tribunals (ICTR,

ICTY, STSL), of the adoption of legislation criminalizing war crimes committed in

%% See ICJ, Corfu Channel case, at para 22.

#1 See for instance the European Court of Human Rights, which stated that ‘Article 2 must be
interpreted in so far as possible in the light of the general principles of international law, including the
rules of international humanitarian law which play an indispensable and universally accepted role in
mitigating the savagery and inhumanity of armed conflict.” Application no. 38263/08, European Court
of Human Rights, Judgment, 13 December 2011, para. 72.

%92 See for instance article 21 ICC Statutes providing that the Court shall also apply general principles
of international humanitarian law.

%% See Furundzia Trial Judgment, at para 183.

% Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law”, at 13

% Simma, B. & Alston, P., “The Sources of Human Rights Law: Custom, Jus Cogens and General
Principles”, Australian Yearbook of International Law 82, (1988), at 102.
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internal armed conflicts, of statements of states supporting (the norm under scrutiny),
and of UN practice.”*® This is for instance exactly how the ICRC established the
customary law status of individual criminal responsibility for war crimes committed

in internal armed conflicts in Rule 151 of its 2005 Study.

As instances of general principles peculiar to a particular branch of international law,
one may mention the Nicaragua case in which the Court identified and applied ‘the
general principles of humanitarian law to which the (1949) Geneva Conventions
merely give specific expression’.**’ The Court relied on general principles in order to
identify rules of humanitarian law.*® It argued that ‘the Geneva Conventions are in
some respects a development, and in other respects no more than the expression, of
(fundamental general principles of humanitarian law).”**® It further stated that ‘an
obligation (to respect and to ensure respect for the Geneva Conventions in all
circumstances) does not derive only from the Conventions themselves, but from the
general principles of humanitarian law to which the Conventions merely give specific

% It could be that, facing the difficulties that we know of the

expression.
ascertainment of state practice, and of battlefield practice in particular, the Court
decided to rely on general principles in order to buttress its discussion on contrary
state practice. ‘Humanitarian concerns and principles have informed the development
of the conventional law of war, so that it is only logical to reach back to them in cases
where there is no applicable treaty law, rather than to ascertain the existence of

customary norms that are themselves based on these very concerns and plrinciples.’501

For Cassese, the rights and claims deriving from the fundamental principles
governing international relations accrue to all members of the international
community, all of which are entitled to exact their observance (that is, these members
possess rights erga omnes in addition to obligations erga omnes).*® Judge Tanaka

argues that, for the identification of general principles of law, we do not require ‘the

“% Ibid.

“7 Nicaragua case, at para 219.

“% Ibid.

9 |bid, para. 218.

%% |pid, para. 220.

1 Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law” at 14.

%02 Cassese, International Law, at 64.
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»503

consent of States as a condition of the recognition of the general principles,”” " adding
that ‘States which do not recognize this principle or even its validity are nevertheless
subject to its rule. From this kind of source international law could have the
foundation of its validity extended beyond the will of States, that is to say into the
sphere of natural law, and assume an aspect of supra-national and suprapositive
character.”®® As a dynamic element in international law, general principles are
important in that they reject the positivist doctrine, according to which international

law consists solely of rules to which states have given their consent.”®

About a decade after his article with Alston, Simma, co-authoring another article,
with Paulus this time, slightly changed his approach. The two authors argue that the
general principles method is not sufficient in itself to ground the binding character of
humanitarian and human rights law. They write that ‘on the basis of a modern
positivism — hence also taking into account the practice of international institutions
and accepting as opinio juris the legal views expressed by states in international
organizations — one can defend the ICTY jurisprudence and the Rwanda Statute on
the basis of a combination of developing customary law and existing general
principles.”®® The use by international tribunals of the traditional method to ascertain
customary norms, via state practice and opinio juris, makes clear that general
principles are used as a legal instrument to buttress the customary law method.
Indeed, as we have seen above, the traditional method, which emphasizes state
practice, would hardly bring the results we would like it to when it comes to internal

armed conflict.

Accordingly, by a flexible application of customary international law and general
principles, we can establish a rule as a ‘higher law’.>*’ This concept aims at doing
justice to global values which the traditional bilateralism of international law and
international relations fails to sufficiently protect.

izj Dissenting Opinion of Judge Tanaka, South West African Cases, ICJ, 1966.

Ibid.
%05 Clapham, Brierly's Law of Nations An Introduction to the Role of International Law in International
Relations, at 53.
% Simma, B. & Paulus, A., “The Reponsibility of Individuals for Human Rights Abuses in Internal
Conflicts: A Positivist View”, 93 American Journal of International Law 302, (1999), at 313.
7 Wouters & Ryngaert, “The Impact of Human Rights and International Humanitarian Law on the
Process of the Formation of Customary International Law”, at p. 16.
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Conclusion

In conclusion, the method of ascertaining customary law in the IHL field may
ultimately have an impact on general customary international law, in particular in
cases where the stakes are high. As we have seen, in these cases, when it is
undeniable that a rule of international law may further the common interests of
humanity or the community of states, the traditional requirement of consistency of
state practice when searching for a customary rule, may, if need be, justifiably be
played down a bit, provided that a strong opinio juris, democratically informed by
global state consent, has crystallized in international fora. However, this needs to be
done with the caveat that only ‘clear-cut and unequivocal’ opinio juris may be taken
into account, and substantial consistent state practice is identified. ‘These caveats
ensure respectively that opinio juris is widespread and beyond discussion among
states, and that customary law norms do not become wholly utopian.’508 Nevertheless,
it is important to mention that state consent remains important in the modern approach

to customary international law.

The progressive development of international law in forms of resolutions has given a
new role to customary international law - a more democratic role, as this new variety
of custom does not reflect only the practice of few powerful states, but the desiderata
of the international community as a whole.>® In addition, general principles can be
referred to in order to buttress customary law findings. It is argued here that this
phenomenon, far from being an anarchic phenomenon threatening to destroy the
system, is a very organized and institutionalized procedure.

In today’s internal armed conflicts, the formal legal reality needs to impose a reality
related to the needs of human persons facing massive violations in situations of armed
conflict, alongside a reality of belligerents whose conduct is only partially controlled.
From here comes the pertinence of an efficient need of assumed obligation to ‘respect
and ensure respect of international humanitarian law’, as well as fundamental human
rights. The specific démarche related to the identification of the customary status of

IHL norms, especially when it comes to the protection of civilians, should essentially

508
Id. at 20.

% Georges Abi-Saab, G., “Cours Général de Droit International Public”, 207 Receuil de Cours de

I'Académie de Droit International, (1996), at 173.
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be a deductive one, by downplaying contrary state practice and more generally state
battlefield practice and by strengthening the weight of the opinio juris.>*°

%19 Despite the fact that the ICRC, for its Study on Customary International Humanitarian Law, chose
to rely on a traditional inductive approach in order to counter criticism by powerful states. For an
extensive discussion on the inductive and deductive approaches to the identification of customary
international law, see Worster, W.T., “The Inductive and Deductive Methods in Customary
International Law Analysis: Traditional and Modern Approaches”, SSRN 1, (2013).
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Chapter 4.

The Definition of an Armed Conflict Not of an International

Character

Characterizing an armed conflict as international or non-international is the first,
preliminary step in determining the applicable humanitarian law framework.>** The
qualification of the nature of an armed conflict is a major issue for the determination
of the applicable rules of international humanitarian law and the protection of victims

in situations of armed violence.

Scope of Common Article 3

As we have seen in Chapter 2, Common Article 3 was the first provision of its kind to
deal with humanitarian protection in situations of internal armed conflicts. It is not the
purpose of this section to make an extensive analysis of the drafting history of
Common Atrticle 3.%*? Suffice it here to mention that the question of what is meant by
‘armed conflict not of an international character’ was a burning issue at the
Diplomatic Conference, because the provision was viewed by certain delegations as a
danger to state sovereignty.>*® The drafters, in order to avoid a narrow reading of the
applicability of Common Article 3, were prudent in not defining the term ‘armed

conflict not of an international character’. It is therefore fortunate that no definition of

1 pejic, J., “Status of armed conflicts”, in Perspectives on the ICRC Customary International
Humanitarian Law, (Elizabeth Wilmshurst & Susan Breau eds., 2007), at 77.

2 For this, see Cullen, The Concept of Non-International Armed Conflict in International
Humanitarian Law, at pp. 25-48. See also Moir, The Law of Internal Armed Conflict, at pp. 22-29;
Pictet, Commentary on the Geneva Conventions of 12 August 1949, VVolum I, at pp. 38-49.

*13 See for instance the delegation of Burma. Final Record, vol. 11-B, Minutes, 29 July 1949; See for
instance the Swiss declaration in Final Record, vol. 11-B, Minutes, 29 July 1949, p. 335. p. 335; Pictet,
Commentary on the Geneva Conventions of 12 August 1949, Volum I. at p. 49; the Swiss declaration
in Final Record, vol. 11-B, Minutes, 29 July 1949, p. 335; Pictet, Commentary on the Geneva
Conventions of 12 August 1949, Volum 1. at p. 49.
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‘armed conflict not of an international character’ has been included in Common
Article 3, as ‘the positive effect of a lack of agreed distinctive criteria is the flexibility
provided by such lacuna.”®* However, the ambiguity around the field of applicability
of Common Article 3 has allowed certain states to deny the applicability of
international humanitarian law by not recognising the existence of an armed conflict.
The interpretation of the field of application of Common Article 3 will be carefully
studied below. First, however, we will look at the two criteria that we find in the
wording of the provision.

Common Article 3 and its two Criteria

The chapeau of Common Article 3 states that it is applicable ‘in the case of armed
conflict not of an international character occurring in the territory of one of the High
Contracting Parties’. In this sentence, there are two separate criteria for the test being
completed and Common Article 3 being applicable to a particular situation. The first
element requires that there be an ‘armed conflict’. The second element is geographical
and requires that the conflict takes place ‘in the territory of one of the High

Contracting Parties’.

Existence of an Armed Conflict

The first criterion to complete the test in order for common Avrticle 3 to be applicable
to a particular situation is that there be an armed conflict. Common Article 3 simply
assumes that ‘an armed conflict’ exists, without defining this concept. ‘Based on the
premise that Common Article 3 contains only those limited principles which ought to
be observed in all conflicts and other cases of violence, there have been suggestions
that it should be applied as widely as possible.”®*®> As of now, there is no universally
accepted definition of the term ‘armed conflict’. Except at very low levels of violence,
it is not normally a problem to determine whether an international armed conflict
exists. ‘Any difference arising between two States and leading to the intervention of

armed forces is an armed conflict within the meaning of Article 2 (of the Geneva

>4 gSpieker, H., “Twenty-Fifth Anniversary of Additional Protocol 117, 4 Yearbook of International
Humanitarian Law 129, (2001), at 60.
*15 Moir, The Law of Internal Armed Conflict, at 36.
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Conventions), even if one of the Parties denies the existence of a state of war.”>*® The
ILA has, however, shown that armed clashes on too limited a basis, short in duration

or entailing few or no casualties will not qualify as armed conflict.>"’

However, the problem that occupies us relates to the delineation of what is an armed
conflict not of an international character. Common Article 3 of the Geneva
Conventions does not clarify this notion. It only asserts negatively the conflicts to
which it applies, asserting what they must not be, i.e. international. The provision
does not offer further guidance as to their precise identification. The vital question is,
therefore, what exactly is meant by ‘armed conflict not of an international character’?
That is, what is the threshold of applicability of Common Article 3? From a
humanitarian perspective, because of the reluctance of states to admit the existence of
an internal armed conflict, and in order not to leave the matter in the hands of national
governments and their instincts for self-preservation, we need an objective method to
make it clear what is an armed conflict not of an international character and when a

Common Article 3 conflict exists.

What criteria might be used to this end? The ICRC Commentary has offered some
guidance in order to interpret Common Article 3: ‘the conflicts referred to in Article 3
are armed conflicts, with armed forces on either side engaged in hostilities: conflicts,
in short, which are in many respects similar to an international war, but take place
within the confines of a single country.”>*® Furthermore, during the 1949 Diplomatic
Conference, in order to clarify the armed conflict’s elements, it was suggested that the
term "conflict" should be defined, or that a certain number of conditions for the
application of Common Atrticle 3 should be enumerated. This idea was subsequently
abandoned, but the ICRC, in its Commentary I, included some of the proposals
discussed at the Diplomatic Conference as ‘convenient criteria’ to help in
distinguishing situations of internal armed conflict.>*® These criteria seem to set a far

higher threshold of application than Common Article 3 itself actually requires.

%16 pjctet, Commentary on the Geneva Conventions of 12 August 1949, Volum I. Pictet at p. 32.

*7 The Use of Force Final, Report on the Meaning of Armed Conflict in International Law (2010), at
16.

*% Ppictet, Commentary on the Geneva Conventions of 12 August 1949, Volum IV (ICRC ed.,
International Committee of the Red Cross 1956), at 36.

>19 pjctet, Commentary on the Geneva Conventions of 12 August 1949, Volum I, at pp. 49-50. These
criteria have been reproduced in the Commentary Il and IV. See Pictet, J., Commentary on the Geneva
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However, as the drafters understood ‘armed conflict not of an international character’
in terms equivalent to civil war, it is held that ‘the Commentary is of little relevance
to the contemporary threshold for the application of IHL to situations of internal
armed conflicts.”®?® The intended scope of applicability of Common Article 3 was far
narrower than that which is currently the case.”* However, the use of the phrase
‘armed conflict not of an international character’ in the provision has allowed the
scope of the provision to evolve beyond and expand from which was originally
intended by the drafters.’”? The Commentary, stressing the descriptive character of
this list, which obviously summarizes discussions at the diplomatic Conference,
explicitly clarifies that the list is ‘in no way obligatory’ and is suggested merely as
‘convenient criteria’ to distinguish a genuine armed conflict from an act of banditry or
an unauthorised or short-lived insurrection.>” There is no question of the application
of Article 3 being dependent upon any criteria other than the existence of an armed

conflict in the territory of a High Contracting Paurty.’524

Pictet’s point of view, according to which the scope of application of the Article must
be as wide as possible, is nowadays not anymore interesting. This point of view is
dangerous, as it seeks to expand the scope of Common Article 3 further than was
intended. It should be mentioned that at the time when Pictet wrote the
Commentaries, international human rights law was embryonic. Therefore, Pictet’s
approach was to apply IHL to as many situations as possible in order to better protect
the people caught in warfare. But today, the situation has drastically changed.
International human rights law continues to apply during armed conflict and can even

provide, in certain situations, more protection than IHL.

Conventions of 12 August 1949, Volum Il (ICRC ed., International Committee of the Red Cross
1959), at 36; Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum 1V, at 36.

%20 Cullen, The Concept of Non-International Armed Conflict in International Humanitarian Law, at
27. See further below for a discussion on the criteria that have been put forward for the identification of
a Common Article 3 non-international armed conflict, by the ad hoc Tribunals

%21 See Final Record, vol. 11-B, Seventh Report, p. 121. See also Id. at p. 49.

%22 pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum 1V, at 36. See also
Cullen, The Concept of Non-International Armed Conflict in International Humanitarian Law, at 50-
51.

°23 pjctet, Commentary on the Geneva Conventions of 12 August 1949, Volum 1, at 49.

>24 Moir, The Law of Internal Armed Conflict, at 36.
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In the Territory of a High Contracting Party

The second element of the Chapeau of Common article 3 provides that it applies to
armed conflict not of an international character ‘occurring in the territory of one of
the High Contracting Parties’. This second element is allegedly less problematic as
the Geneva Conventions are ratified by 194 States, making them universally
applicable. However, we may wonder, in a situation of war that would oppose for
instance the Hamas to the Fatah in the Gaza Strip, whether Common Article 3 could
apply or not as treaty law due to the unclear status of Gaza. The result is sure to be
troubling. It can still be controversial as it can be interpreted in two ways. First, it
could be understood as a condition excluding armed conflicts not of an international
character taking place in two or more State territories. Second, it could be a simple
reminder of the field of application of Common Article 3. But even in the case
whereby Common Article 3 would be considered as non-applicable qua treaty law, it
would still apply a customary law.

Based on the first interpretation, there is a body of commentary®®

and judicial
Opinion526 which considers that the territorial reach of Common Article 3 is ‘limited
to an armed conflict taking place within the territory of a single state.”®’ This reading
of the territorial scope of Common Article 3 is based on the plain language of the text
of the provision.® It is, however, submitted here that the text of the provision can be

given a different interpretation.

According to the second hypothesis, it is argued that this specific point was included
in order to make it clear that common Article 3 may only be applied in relation to the

territory of states that have ratified the 1949 Geneva Conventions,*” and ‘any armed

525 A major source cited in support of this view is the ICRC’s Commentaries, in which Pictet
unequivocally states that the Article applies to a NIAC occurring within the territory of a single state.
See Pictet, Commentary on the Geneva Conventions of 12 August 1949, Volum 1V, at 36: ‘Speaking
generally, it must be recognized that the conflicts referred to in Article 3 are armed conflicts, with
armed forces on either side engaged in hostilities — conflicts, in short, which are in many respects
similar to an international war, but take place within the confines of a single country.’

526 See for example Prosecutor v. Musema, Case No. ICTR-96-13-T (Trial Chamber), January 27, 2000
(hereinafter Musema Trial Judgment), paras. 247-248. It must be noted that this pronouncement is
confusing given that the ICTR Statute clearly indicates in Article 1 that the Tribunal has jurisdiction
over the spill-over aspects of the Rwandan conflict into the neighbouring states.

>27 pejic, “The protective scope of Common Article 3: more than meets the eye”, at 199.

>28 See Bianchi & Naqvi, International Humanitarian Law and Terrorism, at 103.

2% For this position, see Vité, “Typology of armed conflicts in international humanitarian law: legal
concepts and actual situations”, at 78. See also Melzer, N., Targeted Killing in International Law
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conflict between governmental armed forces and armed groups or between such
groups cannot but take place on the territory of one of the Parties to the
Convention.””® In addition, the drafting history does not indicate that the current
wording of Common Article 3 is to be attributed to the express willingness of states to
limit its application to the territory of a single country. ‘It only allows the conclusion
that the existing text was the result of negotiations in which the focus of debate was
elsewhere.”>*" In addition, in view of the recognition by the ICJ of the provisions of
Common Article 3 as an emanation of general principles of law, namely ‘elementary
considerations of humanity’,” the territorial requirement of Article 3 can indeed be
regarded today as less relevant for the applicability of the minimum rules of IHL.>*?
Accordingly, the territorial scope of Common Article 3 should nowadays be
progressively interpreted in order to apply to any situation of organized armed
violence that has been classified as internal armed conflict. As the conduct of warfare
has evolved, so too has the interpretation of IHL, and the interpretation of what

constitutes an armed conflict has chan